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AMENDMENTS TO THE FEDERAL AVIATION ACT OF 


1958 





TUESDAY, MAY 24, 1960 


U.S. SENATE, 
CoMMITTER ON INTERSTATE AND ForEIGN COMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 
The subeommittee met at 10:15 a.m., pursuant to call, in room 
5110, Senate Office Building, Hon. A. S. Mike Monroney (chairman 
of the subcommittee) presiding. 
Present : Senators Monroney and Engle. 
Senator Monroney. The Subcommittee on Aviation will be in 
session. 
This morning we open hearings on bill S. 1543, introduced March 
1959, by Senator Magnuson at the request of the Civil Aeronautics 
pieed, to authorize the Board to include in certificates of public 
convenience and necessity limitations on the type and extent of 
service authorized, and for other purposes. The bill was submitted 
by the Board in order to implement legislative recommendation No. 
2 set forth in its annual report for 1959, wherein the Board has stated 
that: 


Existing law is not entirely clear as to the extent to which the Board may 
impose on certificates of public convenience and necessity effective limitations 
or restrictions with respect to schedules, equipment, accommodations, or fa- 
cilities. The Board believes the law should be clear that a carrier may re- 
quest, and be authorized to perform, services more limited than those furnished 
by the regular carriers. 

However, since the date of the introduction of this bill in March 
1959, a significant development in the regulation of “supplemental” 
air service has occurred in the form of the decision by the Court of 
Appeals for the District of Columbia in United Air Lines v. Civil 
Aeronautics Board, which was handed down on April 7, 1960, This 
decision has held, in effect, that the issuance of limited certificates 
for “supplemental” air service is violative of existing law. The 
opinion of the court suggests additional deficiencies in ‘existing law 
and has caused the Board to urge this committee to expedite con- 
sideration of S. 1543 with certain modifications which the Board 
believes are desirable in the light of this recent adverse decision. 

By letter dated April 28, 1960, the Board forwarded to this commit- 
tee a draft of a substitute bill incorporating the suggested modifiea- 
tions. This letter also advised us that the Vice Chairman, Mr. Gurney, 
does not agree with the legislation as proposed, but is of the opinion 
that Congress should authorize the Board to issue supplemental 
certificates for charter service only. 





NoTe.—Staff counsel assigned to this hearing, Robert T. Murphy and William T. Beeks. 
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Copies of this letter and the draft bill were forwarded to all inter- 
ested parties who have expressed interest in this subject, and it is this 
substitute bill, therefore, that is before us for hearing and considera- 
tion. 

At this point, let me say that this committee is aware of the long 
history behind the efforts of the Board to find an gta ag place 
for, and a sound regulatory method to fit the type of flexible, special- 
ized transportation service which is potentially available in, the sup- 
plemental air carrier industry. It has had a long struggle to appro- 
priately encourage this type of useful public transportation service 
and to properly control it within the confines and limits of existing law. 
This has taken the form of “blanket” exemption, then “registration,” 
next “individual” exemption, and finally “certification.” This last 
method has now been declared violative of certain provisions of the 
act which have not been changed in 22 years. 

Accordingly, we are interested in receiving the viewpoints of well- 
informed parties on the need and desirability of this present legisla- 
tion as proposed by the Board. 

Before hearing from our first witness, I would like to place in the 
record, at this point, copies of the bill and a copy of the court of 
appeals decision of April 7, 1960. 

(The documents referred to follow :) 


[S. 1543, 86th Cong., 1st sess. ] 


A BILL To amend the Federal Aviation Act of 1958 to authorize the Civil Aeronautics 
Board to include in certificates of publie convenience and necessity limitations on the 
type and extent of service authorized, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 101 of the Federal Aviation Act 
of 1958 be amended by renumbering the last two paragraphs thereof as (33) 
and (34) respectively, and by inserting before the renumbered paragraph (33) 
a new paragraph reading as follows: 

“(32) ‘Limited service air carrier’ means an air carrier holding a certificate 
of public convenience and necessity wherein the holder is designated as such, 
which designation was included therein on the original issuance of the certifi- 
cate.” 

Sec. 2. Subsection (e) of section 401 of the Federal Aviation Act of 1958 is 
hereby amended by striking the period at the end of the fourth sentence thereof, 
inserting a semicolon in lieu thereof, and adding the following proviso: “Pro- 
vided, That the Board shall, in issuing any certificate to a limited service air 
earrier, include in such certificate such terms, conditions, and limitations as 
are necessary to define the type and extent of the limited service authorized by 
such certificate, and to assure that the service offered thereunder does not exceed 
the authorization.” 


U.S. Court of Appeals for the District of Columbia Circuit 
No. 15025 


Unrrep Arr LINES, INC., PETITIONER ¥. CIVIL AERONAUTICS BOARD, RESPONDENT 


MopERN AIR TRANSPORT, INC., QUAKER CITY AIRWAYS, INC., ALL AMERICAN 
AIRWAYS, INC., ET AL., INTERVENORS 


No. 15027 


EASTERN ATR LINES, INC., PETITIONER V. CIVIL AERONAUTICS BOARD, RESPONDENT 


QUAKER CiTy AIRWAYS, INC., MODERN AIR TRANSPORT, INC., ALL AMERICAN 
AIRWAYS, INC., ET AL., INTERVENORS 
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No. 15032 


Pan AMERICAN WorLD AIRWAYS, INC., PETITIONER V. CIVIL AERONAUTICS BOARD, 
RESPONDENT 


QUAKER CITY AIRWAYS, Inc., MoOpERN AIR TRANSPORT, INC., ALL AMERICAN 
AIRWAYS, INC., ET AL., INTERVENORS 


No. 15034 


ATCHISON, TOPEKA & SANTA FE RAILWAY COMPANY, ET AL., PETITIONERS UV. CIVIL 
AERONAUTICS BOARD, RESPONDENT 


MopERN AIR TRANSPORT, INC., SUPPLEMENTAL AIR CARRIER CONFERENCE, UNITED 
STATES OVERSEAS AIRLINES, INC., QUAKER CITY AIRWAYS, INC., ALL AMERICAN 
AIRWAYS, INC., ET AL., INTERVENORS 


No. 15035 
TRANS WORLD AIRLINES, INC., PETITIONER UV. CIVIL AERONAUTICS BOARD, RESPONDENT 


QUAKER CITY AIRWAYS, INC., UNITED STATES OVERSEAS AIRLINES, INC., SUPPLE- 
MENTAL AIR CARRIER CONFERENCE, MODERN AIR TRANSPORT, INC., ALL AMERICAN 
AIRWAYS, INC., ET AL., INTERVENORS 


No. 15045 
AMERICAN AIRLINES, INC., PETITIONER V. CIVIL AERONAUTICS BOARD, RESPONDENT 


QUAKER City AiRwAys, INc., UNITED STATES OVERSEAS AIRLINES, INC., SUPPLE- 
MENTAL AIR CARRIER CONFERENCE, MODERN AIR TRANSPORT, INC., ALL AMERICAN 
AIRWAYS, INC., ET AL., INTERVENORS 


No. 15047 
Detta ArR LINES, INc., PETITIONER v. CIvIL AERONAUTICS BOARD, RESPONDENT 


QuAKER City AIRWAYS, INC., MopERN AIR TRANSPORT, INC., ALL AMERICAN 
AIRWAYS, INC., ET AL., INTERVENORS 


No. 15050 
NorRTHWEST AIRLINES, INC., PETITIONER Vv. CIVIL AERONAUTICS BoArD, RESPONDENT 


MoperRN ArRk TRANSPORT, INC., QUAKER CITY AIRWAYS, INc., ALL AMERICAN 
AIRWAYS, INC., ET AL., INTERVENORS 


No. 15051 
NATIONAL AIRLINES, INC., PETITIONER, Vv. CIVIL AERONAUTICS BOARD, RESPONDENT 


MODERN AIR TRANSPORT, INC., QUAKER CITy AIRWAYS, INCc., ALL AMERICAN 
AIRWAYS, INC., ET AL., INTERVENORS 


On Petitions for Review of Orders of the Civil Aeronautics Board 
Decided April 7, 1960 


Mr. Robert L. Stern, with whom Mr. William M. Dickson was on the brief for 
petitioner in No. 15025, argued for all petitioners. Mr. James Francis Reilly also 
entered an appearance for petitioner in No. 15025. 

Mr. E. Smythe Gambrell was on the brief for petitioner in No. 15027. 

Messrs. Robert C. Barnard and John C. Pirie were on the brief for petitioner 
in No. 15032. 

Mr. J. D. Feeney, Jr., was on the brief for petitioner in No. 150384. 

Mr. James K. Crimmins was on the brief for petitioner in No. 15035. Mr. 
James D. Simpson also entered an appearance for petitioner in No. 15035. 

Messrs. Howard C. Westwood and William H. Allen were on the brief for 
petitioner in No. 15045. Messrs. Gerry Levenberg and Alfred V. J. Prather also 
entered appearances for petitioner in No. 15045. 
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Mr. R. S. Maurer was on the brief for petitioner in No. 15047. Messrs. Joseph 
J. O'Connell, Jr., Robert Reed Gray, and James W. Callison also entered appear- 
ances for petitioner in No. 15047. 

Mr. C. Edward Leasure was on the brief for petitioner in No. 15050. 

Mr. Richard A, Fitzgerald was on the brief for petitioner in No. 15051. Mr. 
Andrew T. A. MacDonald also entered an appearance for petitioner in No. 15051. 

Mr. O. D. Ozment, Associate General Counsel, Litigation and Research, Civil 
Aeronautics Board, with whom Mr. Franklin M. Stone, General Counsel, Civil 
Aeronautics Board; Mr. John H. Wanner, Deputy General Counsel, Civil Aero- 
nautics Board: Mr. Rotert L. Toomey, attorney, Civil Aeronautics Board; and 
Mr. Richard A. Solomon, attorney, Department of Justice, were on the brief, 
for respondent. 

Ur. Albert F. Beitel, who was on the brief for intervenor Modern Air Transport, 
Inc., and certain other intervenors, argued for all intervenors. 

Mr. Dewitt T. Yates was on the brief for intervenor United States Overseas 
Airlines and also entered an appearance for intervenor Supplemental Air Carrier 
Conference in Nos. 150384, 15035, and 15045. Mr. Henry F. Eaton entered an 
appearance for intervenors United States Overseas Airlines and Supplemental 
Air Carrier Conference in Nos. 15034, 15035, and 15045. 

Before PRETTYMAN, Chief Judge, and WILBUR K. MILLER and Fany, Circuit 
Judges. 

PRETTYMAN, Chief Judge: This is another phase of the problem of the sap- 
plemental air carriers. The Board decided to certificate in this service those 
earriers which qualified for certification under its views of the criteria for 
qualification. Accordingly it issued certificates to certain of our intervenors 
here (order No. E-13436). Those certificates purported to authorize operation 
“[bJetween any point in any State of the United States or in the District of 
Columbia, and any other point in any State of the United States or in the 
District of Columbia, with respect to persons and property.” 

The authority to issue certificates is conferred on the Board by section 401 of 
the Federal Aviation Act of 1958. Paragraph (e) of that Section provides in 
part: 

“Each certificate issued under this section shall specify the terminal points 
and intermediate points, if any, between which the air carrier is authorized to 
engage in air transportation and the service to be rendered; * * *.” 

It seems plain beyond possibility of debate that a blanket authorization to 
operate between any two points in the United States is not a specification of 
the terminal points and the intermediate points, if there be any intermediate 
stopping points, of the operation. The legislative history supports this clear 
reading. 

The certificates issued here also contained a limitation. of the operation to 
ten flights each calendar month in the same direction between the same two 
points. Section 401(e) of the act contains this provision: “No term, condition, 
or limitation of a certificate shall restrict the right of an air carrier to add to 
or change schedules * * *.” Failure of these certificates to observe this pro- 
hibitive restriction seems clear. 

The Board and the intervenors argue that supplemental air service is in the 
public interest and that the overall statutory scheme and the legislative history 
indicate an intention on the part of the Congress to empower the Board to issue 
certificates when it finds certificates to be in the public interest. But these 
generalities of intent and history cannot strike from a statute peremptory, 
unambiguous directives. If the requirements of section 401(e) interpose an 
insuperable obstacle to the full development of supplemental air service, which 
may well do, the problem is for the Congress. The Board should present it 
there. The courts cannot rewrite plain statutory terms, unless the inadvertent 
result of plain wording is absurd when applied to certain facts. 

Section 401(d) (1) of the act provides that “The Board shall issue a certificate 
authorizing the whole or any part of the transportation covered by the applica- 
tion, if it finds that the applicant is fit, willing, and able to perform such 
transportation properly * * *.” 

The Board gave the same nationwide cargo and passenger authority to each 
of the applicants to which it issued certificates. In many instances the prior 
operations of individual applicants had been small or specialized, and in many 





1 Large Irregular Carriers, Exemptions, 11 C.A.B. 609 (1950); American Airlines V. 
Civil Aeronautics Board, 98 U.S. App. D.C. 348, 235 F. 2d 845 (D.C. Cir. 1956). 
272 Stat. 754, 49 U.S.C. § 1371 (1958). 
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instances the financial resources, adequate for the types of operations thereto- 
fore conducted by the carriers, were obviously inadequate for operations of the 
scope authorized by the certificates. 

The Board argues that it gave weight to “going-concern” status (which peti- 
tioners call the “renewal” aspect) and careful consideration to the carriers’ 
financial position and managerial makeup. But we think some effect must be 
given the word “such” in the above-quoted part of section 401(d)(1). The ap- 
plicant must be found fit, willing, and able to perform “such” transportation, 
obviously referring to the transportation authorized by the certificate. Since 
these certificates were nationwide in scope and broad in authority, the qualifica- 
tions of the applicants for that sort and kind of operation is the statutory pre- 
scription. Within that general concept, going-concern status and financial 
position are important considerations. But they must be considered only insofar 
as they indicate qualifications for the operation authorized in the certificate. 
Those considerations in less expansive measure might well be the criteria for 
more limited certifications. 

The Board says that, based upon experience with these carriers, it determined 
that authority for these supplemental operations need not, and should not, be 
parceled out in limited segments of the overall supplemental picture. The Board 
says it concluded that the certification of a number of carriers, left basically 
free to pick and choose for themselves the phases of the program in which they 
would operate, would best meet the needs of the public. But the Congress put 
into its statute clear requirements as to certificates, and those requirements for 
specified terminal points and intermediate points, if any, are counter to the 
sweeping pick-and-choose concept which the Board says guided it. It may be 
that the supplemental air carrier problem had not fully developed when the 
original statute was enacted,’ or it may be that Congress meant the pattern 
to be precisely as it delineated it, but in either event a scheme of cerification 
different from the one Congress spelled out is a problem for the Congress. 

We do not have before us in the present case exemption authority under section 
416 of the act, and so express no opinion on that matter. 

The orders of certification embraced in Board Order No. E-13436 must be set 
aside and the processings remanded. 

The petitions for review also include an order of the Board* which denied 
petitioners’ motions for reconsideration of the orders of the Board entered in 
1955." Those orders were set aside by this court in American Airlines vy. Civil 
Aeronautics Board.’ But the Board says its underlying findings of a public 
necessity for a supplemental air service were not disturbed by this court’s opinion 
and decision, and remain available as a premise for its new order’ granting the 
certificates. Petitioners say the statute requires a finding of public convenience 
and necessity for each grant of the certificate; i.e., for each certificated carrier. 
They therefore say the Board is required to reopen ‘ts old orders on this issue. 
Since we hold that the certificates granted are not authorized, we do not reach 
the question of the sufficiency of the underlying findings. Moreover, we think 
it is not necessary that the Board reopen the old orders to supply a lack, if any 
there be, in whatever new orders the Board may issue. The sufficiency of the 
support of any such new orders must depend upon the nature and extent of the 
support upon which the Board then relies. That question will arise if such 
orders are entered and are attacked. We intimate no opinion upon that issue. 
We regard the problem posed by the challenge to order No. E—-13435 as not now 
before us, in view of our action in respect to the principal order under review, 
the order granting the certificates." 

Order No. E-13436 set aside and proceedings remanded. 

Fany, Circuit Judge, concurring in the result and generally in the opinion: 
I agree that the order of certification must be set aside and the case remanded. 
I also agree with the opinion of the court, except that I think the Board had 
adequate basis in the record to find, in accordance with section 401(d) (1) of 


the act, that the applicants were fit, willing, and able to perform the transporta- 
tion properly. 





*The predecessor statute, the Civil Aeronautics Act of 1938, did not differ in pertinent 
part from the current Act. 


*Order No. E—13435. 

5 Orders Nos. E—9744 and E—9884. 

®°98 U.S. App. D.C. 348, 235 F, 2d 845 (1956). 
7Order No. F-13436. 

8 Order No. E—13436. 
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Senator Monroney. We are honored today to have our distin- 
guished colleague, the chairman of the Small Business Committee of 
the Senate, with us today, Hon. John Sparkman, the Senator from 
Alabama. 

Will you come forward, Senator Sparkman ? 


STATEMENT OF HON. JOHN SPARKMAN, U.S. SENATOR FROM THE 
STATE OF ALABAMA 


Senator Monronery. We appreciate your taking the time to advise 
the committee on this. I know you have been familiar with this prob- 
lem for a long time and have been one of the crusaders to leave some 
space in the aviation picture for the small private operators. 

Senator SparKMAN. Mr. Chairman, my statement is very brief. A 
copy is being presented to each member. 

It has come to the attention of the Senate Small Business Commit- 
tee that the U.S. Circuit Court of Appeals for the District of Colum- 
bia has ruled that the certificates granted to the supplemental air 
carriers by the Civil Aeronautics Board in January 1959 were in- 
valid. 

The Small Business Committee has made several studies of this 
industry, specifically during 1951 and 1953. These studies pointed 
up the utility of this industry in responding to an essential patie de- 
mand for specialized and more economical services and to national 
defense emergencies, such as the Berlin airlift and the Korean war. 
We have always taken the position that the United States requires 
all the airlift capacity it can muster. These supplemental carriers are 
an integral part of the industry. 

The industry is almost entirely composed of air carriers who qualify 
as small business. Accordingly, it is a source of grave concern to 
me that the industry struggled for some 12 to 15 years for certificated 
recognition in docket 5132 et al., achieved some measure of recognition 
through the issuance of certificates by the CAB as supplemental air 

‘arriers, only to have this status snatched away by the technical inade- 
quacies of the Federal Aviation Act of 1958. 

I am sure that I speak for our committee when I say we are grati- 
fied that your subcommittee is holding hearings to determine the ad- 
visability of legislation to repair this critical situation for the small- 
business air carriers involved. 

It is my hope that effective remedial action is feasible to preserve 
this small-business industry which has never sought or received any 
Government subsidy, and which has proven of value to the public 
and to national defense. 

Now, Mr. Chairman, let me say just this. I am sure the chairman 
is aware of this, but I would like to refresh his recollection: In 1951 
the Small Business Committee made a rather extensive—held rather 
extensive hearings and made a rather extensive study of this prob- 
lem. At that time there were a great many independent operators, 
most of them ex-servicemen who had put their littl—whatever fi- 
nances they had in the purchase of surplus aviation material. 

We are not interested in any particular company or group of com- 
panies, but we did see that there was here a great air transportation po- 
tential that we felt ought to be preserved and that order could be 
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brought out of the chaos that was existing, and we urged for a long 
time that the Civil Aeronautics Board take some action. 

We had considerable difficulty because of inadequacies in legisla- 
tion then existing, but finally this hearing was held, this docket was 
considered. It was long and drawn out as the chairman knows, and 
the Civil Aeronautics Board came up with a method of certificating 
which I felt was very good and certainly it went a long way toward 
preserving or conserving the potential that these independent car- 
riers have. 

Whatever the defects in the present law may be as pointed up by the 
court decision, I earnestly hope that this committee will seek to remedy 
it. 

Senator Monroney. As I understand the effect of the decision, no 
air carrier can receive any certificate that is less than a subsidy under- 
written, regularly scheduled, definite-route-structure certificate at 
present in the United States of America. 

The effect of this decision was to wipe out—— 

Senator SparkMAN. That was my understanding and I do not be- 
lieve that that has been the intent of Congress. This matter has been 
discussed many times on the floors of both Houses and I believe the 
intent of Congress, the will of Congress, has always been that some 
plan be worked out whereby these carriers could be utilized. 

Senator Monronry. And it is your feeling, is it, that the worldwide 
spectrum of commercial aviation could have a little niche in it for new 
entry for the private operator who seeks, by new ideas or new sched- 
uling of infrequent service or limited service, to at least have a chance 
to break into this vital field ? 

Senator SparKMAN. Well let me start from another premise and 
that is that we have an airlift capacity here, that ought not to be 
thrown away or wasted. I would lke to start from that premise. 
Now, in order to utilize that, I certainly agree with the statement that 
the chairman has made. After all, we are a nation of growth and there 
is no reason why a certain limited number of carriers should forever 
and ever hold the right to commercial aviation. 

I believe, as the chairman has so well said, that there ought to be a 
sufficient niche in there to permit the utilization of these carriers. 

Senator Monroney. Senator Engle, I know you are vitally inter- 
ested in the field of aviation, both large and small carriers. 

Senator Encie. I appreciate the fine statement made by our col- 
league. I have no questions. 

Senator SparKMAN. Thank you very much. 

Senator Monronry. Thank you very much, Senator Sparkman. 
We appreciate your taking the time to come here. This represents 
the view of yourself as well as—— 

Senator SparRKMAN. May I say that the subcommittee has been 
unanimous in all of the recommendations that it has made, and our 
recommendation has always been along the line that here was a 
capacity that we could not afford to lose. 

Senator Monroney. Thank you very much, Senator Sparkman. 

We have before us next Hon. Whitney Gillilland, the Chairman of 
the Civil Aeronautics Board. Will you come forward, Mr. Gillil- 


land ? 
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STATEMENT OF HON. WHITNEY GILLILLAND, CHAIRMAN, CIVIL 
AERONAUTICS BOARD, ACCOMPANIED BY ROSS I. NEWMANN, 
ASSOCIATE GENERAL COUNSEL; JAMES ANTON, DIRECTOR, BU- 
REAU OF ENFORCEMENT; CHARLES DONNELEY, LEGISLATIVE 
OFFICER 


Mr, Gituittanp. I would like to introduce Mr. Ross Newmann, 
our Associate General Counsel of the Board; Mr. Anton, the Director 
of the Bureau of Enforcement; and Mr. Donneley, our legislative 
Officer. 

Senator Monroney. We are very glad to have them and let me 
welcome you in your appearance before the committee for the first 
time as chairman of this distinguished regulatory body. We are 
very happy to have you here and we will listen with great. interest 
to your statement. 

Mr. Gruuiianp. Thank you, Mr. Chairman. 

I have a prepared statement, and, with your approval, I would 
like to read it. 

Mr. Chairman and members of the committee, I appreciate this 
opportunity to appear in connection with your consideration of the 
bill S. 1543, which would authorize the Civil Aeronautics Board to 
issue certificates of public convenience and necessity limiting the type 
and extent of service. In view of recent happenings of ~ consider- 
able consequence, some modifications will be here suggested. It 
appears that legsilation of this kind may be essential if the supple- 
mental air carrier industry is to be continued in anything like its 
present posture. 

As the committee is aware, the Board, on January 28, 1959, in the 
Large Irregular Air Carrier Investigation, Docket 5152, issued tem- 
porary « certifics ates of public convenience and necessity for supple- 
mental air service to a number of air carriers found by the Board 
to be fit to receive them. Under these certificates, supplemental air 

‘arriers were authorized to conduct, without reference to any specific 
terminal or intermediate points, not more than 10 flights carrying 
individually ticketed passengers or individually w aybilled property 
in the same direction between any single pair of points in any calendar 
month, and to render unlimited planeload charter service. This 
authorization was limited to interstate air transportation. 

A number of air carriers certificated to render route type service 
contested the decision and_petitioned the U.S. Court of Appeals for 
the District of Columbia Circuit for review of the Board’s order and 
opinion of January 28, 1959. On April 7, 1960, the court rendered 
its decision in United Air Lines, et al v, Civil Aeronautics Board, in 
which it found that the Board’s action in certificating supplemental 
air carrier operations was legally deficient in three respects: 

(1) The certificates issued ‘by the Board do not spec ify the terminal 
and intermediate points between which air transportation is author- 
ized but grant a blanket authorization to operate between any two 
points in the United States. 

(2) The certificates issued by the Board contain a limitation of 10 
flights per month in the same direction between the same 2 points. In 
the opinion of the court, this limitation was in violation of section 
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401(e) of the act which provides: “No term, condition, or limitation 
of a certificate shall restrict the right of an air carrier to add to or 
change schedules * * *.” 

(3) In referring to the determination of fitness required by section 
401(d) of the act, the court pointed out (one judge dissenting) that 
the Board gave the same nationwide cargo and passenger authority 
to each of the applicants to which it issued certificates. The court 
stated that in many instances the prior operations of the individual 
applicants had been small or specialized and that their financial re- 
sources were inadequate for the newly authorized operations. It would 
thus appear that the court’s standard of fitness that each carrier must 
establish would be greater than that found by the Board to be neces- 
sary for supplemental service, 

Concerning what should be done about the matter, the court said: 

If the requirements of section 401(e) interpose an insuperable obstacle to the 
full development of supplemental air service, which they may well do, the prob- 
lem is for the Congress. The Board should present it there. 

Hence we are here. A brief review of the history of the matter ap- 
pears to be called for. Shortly after the passage of the Civil Aero- 
nautics Act in 1938, the Board issued an exemption order authorizing 
nonscheduled operations. Thereafter, nonscheduled operations, were 
permitted and developed over the years under such exemption au- 
thority. Initially they were predominantly conducted with aircraft 
of smaller size than those utilized in regular route or scheduled opera- 
tions. However, with the availability of surplus transport-type air- 
craft after the end of World War LI, many nonscheduled operators 
began to acquire and make use of such larger aircraft. 

As a result of these developments, the Board, in 1947, revised its 
exemption regulations to require letters of registration as a condition 
precedent to operations and to distinguish between operators of trans- 
port-type aircraft (large irregulars) and operators of small aircraft 
(small irregulars). The 1947 revision precluded the large irregular 
carriers from holding out or operating “regularly or with a reason- 
able degree of regularity,” and under Board-established criteria, the 
carriers could operate as many as 8 to 12 flights per month between 
the same points, depending on the spacing of flights and “breaks” in 
service. 

Both charter flights (planeload operations) and special service 
flights (individually ticketed or otal traffic) were counted in 
determining whether operations were excessive as between any two 
points. These operations could be conducted on a worldwide basis 
for the carriage of property (interstate, oversea, and foreign air 
transportation), and for the carriage of persons in other than foreign 
air transportation. 

There were some subsequent changes in the regulation and, in 1951, 
the Board instituted the large irregular air carrier investigation 
above referred to, to determine: 

(1) Their appropriate role in the air transportation system and the 
extent of the operations which should be permitted. 
ts} The carriers to receive authority. 

(3) Whether authorization should be by certificate or exemption. 


After protracted hearings, the Board determined in 1954 to decide 
the role of the carriers and the scope of operations and continue the 
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remaining issues. Thereafter, in 1955, the Board found them to com- 
prise a separate “class of carriers who perform a wide variety of 
services and who have the necessary flexibility to switch from. one 
area of operations to another, and from one or more types of service 
to others; and, being “unhampered and unrestricted by schedule and 
route requirement, * * * make themselves available to serve when- 
ever and wherever the demand exists.” 

The Board further found that its action would not adversely affect 
the regular route operators and that unlimited charter authority 
should be granted, together with special service flights not to exe eed 
10 per month in each direction between any 2 points. This 10-flight 
limitation, the Board noted, was derived from an average of the 8 to 
12 flights ‘permitted under the prior regulations, and would remove 
uncertainties as to the exact scope of operations permitted with con- 
sequent benefits to the carriers and the Board in administration and 
enforcement of the standard. 

The Board at that time determined to grant the new authority to 
all members of the class but on an interim exemption basis and pend- 
ing its final decision as to the qualifications of individual carriers and 
as to whether the final authorization should be by certificate or 
exemption. 

This order granting interim exemption authority was set. aside by 
the Court. of Appeals for the District. of Columbia Circuit on July 
19, 1956, on the ground that the Board had not. made sufficient: sub- 
sidiary findings to sustain the statutory findings required for exemp- 
tion, to wit, that enforcement of the certific ate requirements of s section 
401 “would be an undue burden on such air carriers * * * by reason 
of the limited extent of, or unusual circumstances affecting, the opera- 
tions of such carriers.” 

It, therefore, appears that, to put it very moderately, there is at least 
great. doubt as to whether the carriers can be continued in anything 
resembling their present posture under either certificated or exemption 
authority. 

There are 25 certificated supplemental air carriers. During fiscal 
year 1959, they generated approximately 1 billion revenue passenger 
miles. This constituted 2.7 percent of the total revenue passenger 
miles generated by the air carrier industry, including the certificated 
route carriers. 

The domestic traffic of the supplemental carriers for this period 
amounted to 312 million passenger miles which was 31 percent of the 
total mileage. The domestic traffic is divided as follows: 52 percent 
civilian and 48 percent military. The international traffic consisted 
of 696 million passenger miles, divided 40 percent civilian and 60 per- 
cent military. This includes all traffic, i.e., individually ticketed 
charter and contract. 

During 1959, the 25 supplementals had total transport operating 
revenues of $51 million, of which the contract and charter services, 
both military and civilian, accounted for $40 million. The individual 
ticketed services, both passenger and freight, amounted to $11 million. 

As a result of these operations, the supplemental industry, as a 
whole, showed a net loss for the period, after taxes, of $8 million. 
Eleven of the carriers showed a slight profit. 
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S. 1543 was introduced at the Board’s request by Senator Magnuson 
to remove any doubt on the extent to which the Board could issue 
certificates of public convenience and necessity which would authorize 
a limited or supplemental type of service. In previous testimony the 
Board has pointed out that a clarification of section 401(e) is desirable 
to make it clear that a carrier, if it chooses, may request less than a full 
certificate and that the Board has authority to grant such a limited 
certificate. 

At that time, no court decision had been issued casting doubt on the 
validity of the Board’s power to issue limited certificates. 

S. 1543 would resolve only one of the problems posed by the court’s 
decision. It is necessary, therefore, to expand the scope of S. 1543 
to meet. the other problems raised by the court. You will note that 
attached to my statement is a revised draft which contains specific 
suggestions for amendment of the bill. 

First, the Board would be given authority to issue certificates of 
public convenience and necessity containing limitations on the type 
and extent of service authorized. 

Second, the Board would be empowered to grant a blanket author- 
ization without having to designate specific points. 

Third, the required findings as to fitness would be related to the 
ability to render supplemental service rather than to an obligation 
to perform nationwide service, 

Fourth, grandfather rights would be granted to holders of unre- 
voked certificates issued in the large irregular air carrier investiga- 
tion, provided the carriers or their predecessors in interest had been 
operating from date of issuance to April 7, 1960, the date of the 
court’s decision. In addition, those carriers still operating under 
the 1955 exemption order whose applications for certificates in 
docket 5132 have not yet been decided, would be permitted to operate 
until the Board disposes of their applications. The bill would permit 
supplemental air carriers to conduct interstate operations to Alaska 
and Hawaii. 

Mr. Chairman and members of the committee, the Board has very 
serious doubt that any way exists to meet the grave problems con- 
fronting this segment of the air transportation industry other than 
by legislation. We recommend the attached draft as adequate to the 
purpose and that the matter be given urgent attention. 

(The document above referred to is as follows :) 


A BILL To amend the Federal Aviation Act of 1958, as amended, to provide for a class 
of supplemental air carriers, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 101 of the Federal Aviation Act 
of August 23, 1958, as amended, is amended by redesignating Paragraphs (32) 
and (33) as (34) and (35) respectively, and inserting therein two new para- 
graphs to read as follows: 

“(32) ‘Supplemental air carrier’ means an air carrier holding a certificate of 
public convenience and necessity authorizing it to engage in supplemental air 
transportation. 

“(33) ‘Supplemental air transportation’ means air transportation rendered 
pursuant to a certificate of public convenience and necessity which contains such 
limitations as to frequency of service, size, or type of equipment, or otherwise, 
as will assure that the service so authorized remains supplemental to the service 
limitations as to frequency of service, size or type of equipment, or otherwise, 
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authorized by certificates of public convenience and necessity issued pursuant to 
Sections 401(d) (1) and (2) of this Act.” 

Sec. 2.. Section 401 of the Federal Aviation Act is amended by adding to sub- 
section (d) thereof a new paragraph (3) to read: 

“*(3) (i) In the case of an application for a certificate to engage in air trans- 
portation as a supplemental air carrier, the Board may issue a certificate author- 
izing the whole or any part thereof for such periods as may be required by the 
public convenience and necessity, if it finds that the applicant is fit, willing, and 
able properly to perform the service of a supplemental air carrier and to conform 
to the provisions of this act and the rules, regulations, and requirements of the 
Board hereunder. In determining whether an applicant for such a certificate 
is fit, willing, and able within the meaning of this paragraph, the Board shall 
give consideration to the conditions peculiar to supplemental air transportation, 
including the nature of the public need found to exist and the extent of the 
obligation imposed on an air carrier engaging in such air transportation to pro- 
vide the service authorized by the certificate. Any certificate issued pursuant 
to this paragraph shall contain such limitations as the Board shall find necessary 
to assure that the service rendered pursuant thereto will be limited to supple 
mental air transportation as defined in this act. 

“(ii) If any applicant who makes application for a certificate for supplemental 
air transportation within 30 days after the date of enactment of this paragraph 
shall show (A) that, from the effective date of its certificate issued under 
order E-13436 or E-14196 of the Civil Aeronautics Board until April 7, 1960, 
it, or its predecessor in interest, was an air carrier furnishing service between 
places within the United States authorized by a certificate of public convenience 
and necessity issued by the Civil Aeronautics Board pursuant to order H—-13436, 
adopted January 28, 1959, or order E-14196, adopted July 8, 1959, to render such 
service, and that any portion of such service for any class of traffic was per- 
formed pursuant to such certificate during such period; and (B) that such 
certificate had not been revoked or otherwise terminated by the Board prior 
to the enactment of this paragraph, the Board, upon proof of such facts only, 
shall issue a certificate authorizing such applicant to engage in supplemental 
air transportation to the same extent and for the same period authorized in the 
applicant’s certificate issued pursuant to order E-13436 or E-14196, and subject 
to the terms, conditions, and limitations attached to such certificates: Provided, 
That the certificate authority to be grarited hereunder shall also extend to 
service between Hawaii and the other States to the extent such service was 
authorized pursuant to exemption authority issued under Board order E—9744 
of November 15,.1955, and that for the purposes of these certificates the State 
of Hawaii shall be considered one point.” 

Sec. 3. Subsection (e) of section 401 of the Federal Aviation Act is amended 
by adding the following text: “A certificate issued under this section to engage 
in supplemental air transportation shall designate the terminal and intermediate 
points only insofar as the Board shall deem practicable and may designate only 
the geographical area or areas within which service may be rendered. Nothing 
in this subsection shall prevent the Board in specifying the service to be rendered 
under a certificate for supplemental air transportation from placing such 
limitations on such certificate as it may find to be necessary to assure that the 
services are limited to supplementad air transportation.” 

Sec. 4. (a) Any air carrier which received a certificate of public convenience 
and necessity issued by the Board pursuant to order E—134386 of January 28, 
1959, or order E-14196 of July 8, 1959, and which furnished service pursuant 
thereto from the effective date of such certificate until April 7, 1960, may, for 
a period not to exceed 180 days from the date of enactment of this act, perform 
operations pursuant to said certificate. Any air carrier presently operating 
in interstate air transportation as a “supplemental air carrier” pursuant to 
authority received under Board order E-9744 of November 15, 1955, whose ap- 
plication for certification as a supplemental air carrier is pending before the 
Board may continue to operate in interstate air transportation under its existing 
authority until the effective date of an order of the Board disposing of such 
application. 

(b) The provisions of this act shall in no way affect any enforcement or com- 
pliance proceeding or action against the holder of a certificate of public con- 
venience and necessity issued pursuant to order E—13436 or order E—-14196 pend- 
ing before the Board on the date of enactment thereof, or the power of the 
Board to institute any enforcement or compliance action against such holder 
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subsequent to the date enactment of this act with respect to violations of the 
Federal Aviation Act or provisions of the certificate or the Board’s regulations 
which may have occurred prior to such date. Any sanction which the Board 
might lawfully have imposed on the operating authority of an air carrier for 
violations occurring prior to the issuance to such carrier of a certificate of public 
convenience and necessity for supplemental air transportation under paragraph 
(3) (ii) of section 401(d) of the Federal Aviation Act as amended by this act 
may be imposed upon a certificate issued to such carrier under such paragraph. 

(c) Any application of an air carrier heretofore consolidated into the Board 
proceeding known as the Large Irregular Air Carrier Investigation, docket 5132, 
et al., shall be deemed to have been finally disposed of by the Board insofar as 
said application seeks authority to engage in interstate air transportation, (1) 
upon the effective date of a certificate of public convenience and necessity issued 
to such carrier pursuant to the provisions of section 401(d) (3) (ii) of this 
act; (2) upon the effective date of an order of the Board denying any application 
of such carrier for a certificate of public convenience and necessity under section 
401(d) (3) (i) or (ii); or (8) in the event such carrier was issued authority 
by order E-13436 or E-14196 and fails to file application for a certificate pursuant 
to said section, on the 31st day after the date of enactment of this act. 

Senator Monroney. Mr. Chairman, what will be the fate of these 
carriers if no legislation is passed this session ? 

Mr. GiLLiLLaANpb. Well, as I have suggested in the statement, I see 
no chance at all that they can operate in anything that resembles their 
present posture. There might be something done in the w ay of oper- 
ating irregularly and inter mittently under some such provision as used 
to exist before the large irregular air carrier investigation began, but 
as far as their performing their pesent function is concerned, they 
would be, as I see it, virtually out of business. 

Senator Monroney. Well, the Board finally completed its hearings 
in the case and proposed the limited-provisions for irregular service, 
under temporary exemption ; did they not ¢ 

Mr. GILLILLAND. Yes. 

Senator Monronry. Under the law, can you exempt, to keep these 
‘arriers you have mentioned and who have been certificated for this 
limited service—could you give them a certificate of exemption and 
deny to those you found not qualified for this type of service in the 
large irregular carrier hearings, from exercising their rights under 
the same exemption ? 

Mr. GILLiLLAND. I think a great deal of doubt has been cast on the 
exemption authority of the Board, not only by the case of 1956 but by 
other recent decisions of the court of appeals. I assume that what- 
ever exemption authority the Board has would not be limited by prior 
actions, it could probably be reasserted, and as to carriers that the 
Board might now have some doubt about as to their qualification. But 
the extent of that exemption authority is one that has been brought 
very much in question by these recent decisions. 

Senator Monroney. ‘We are still a little bit up in the air. The air 
carriers are not up in the air, you might say. 

Mr. GiLLiLLANnD. Beg pardon ? 

Senator Monroney. I say the committee is somewhat: up in the air 
on what will happen to them, and it looks like the irregular carriers 
are not in the air asa result of these decisions. 

In other words, it is your feeling that you have no right to give an 
exemption authority. 

Mr. GiuiitLanp. Not of the character granted in the interim ex- 
emption authority in the Large Irregular case. That is certain. The 
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court held that, at least if the Board didn’t make sufficient preliminary 
findings to support such exemption authority. That case and other 

‘ases recently have cast doubt on the limits of the exemption authority 
that the Board possesses. Exemptions had been granted and these 
carriers operated to some degree intermittently and irregularly before 
the Large Irregular case was instituted. But it was a different type 
of operation than has been going on since the interim authorization 
was granted and than that which has been operated recently. 

Senator Monroney. What authority are they operating under 
today ? 

Mr. GinuitLanp. The court stayed the effect of the decision in 9744, 
which was the exemption case, pending final disposition of the pro- 
ceeding, so they are now operating either under the certificates or 
under that exemption authority considered in 9744, until such time 
as a mandate of the court comes down. When that comes down in its 
present posture, both authorities are gone completely. 

Senator Monroney. The mandate of the court has not yet been 
served. 

Mr. Gruuitianb. That is correct. 

Senator Monroney. Would an appeal to the Supreme Court stay 
the operation of the circuit court’s decision ? 

Mr. GILtiLLanpb. I presume it might. We have talked to the Solici- 
tor General about that. I don’t know what will transpire about the 
application for certiorari there. We have no assurance of it at all. 

Senator Monronry. This is one of the rather peculiar things with 
which this committee has been concerned. No matter what the Board 
does, no matter what the Supreme Court or circuit court does, the 
Department of Defense by a policy can make unnecessary anything, a 
charter, or certificate or anything else in the carriage of its personnel 
and in its carriage of vast volumes of freight. Is that not correct / 

Mr. Ginuittanpb. That is what has transpired over the last few years 
all right. 

Senator Monroney. And while for civilian use these men may be 
unable to turn a single propeller to carry civilian personnel or cargo 
under any kind of route structure—irregular, infrequent, charter, or 
otherwise, yet the Secretary of Defense can give contracts with car- 
riers who have never existed prior to the time contracts were given 
to them; is that correct? 

Mr. Guuitianp. That is what he has been doing. 

Senator Monroney. That is my understanding. It is a rather 
peculiar situation where, on one side of our aviation picture it goes 
on and on and yet the efforts of the CAB to examine, to see that the 

‘arriers are qualified, ready, willing, and able to give service, and 
findakk them in this posture, to try to give them a limited operation 
short of competition on full scale with the regular scheduled carriers. 

Mr. GILuILLanpb. Yes. 

Senator Monronry. Have you any questions, Mr. Engle? 

Senator Enaur. Should the Board issue another exemption ? As I 
read your testimony setting out the history of this situation, at some 
time these irregular air carriers were under no regulation at all and 
conducted their operations primarily with small airplanes. 

Mr. GintittaAnb. That is true. 

Senator Eneue. Laterthey got into the big ones. 
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Mr. Ginuitnanpb. That is right. 

Senator Enoir. And at that point the Board stepped in because 
they were in a position to compete actively, as I take it, with the 
certificated carriers between fixed points. 

Mr. Gituittanp. That is correct. 

Senator Eneie. But you limited the regulation to those airplanes 
of 12,500 pounds; is that right ? 

Mr. Ginnitnanp. 12,500 ‘pounds and above. That is the larger ir- 
regulars. 

Senator Encie. At the present time, for instance, the light twins 
and the executive-type aircraft, single engine, they are often used for 
charter work of one kind and another and they do not require a cer- 
tificate; is that correct / 

Mr. Gituitnann. Under 12,500 pounds; that is true. 

Senator Eneie. In the light of this court of appeals decision, and 
if Congress fails to act in a timely manner—and we only have as you 
know about 2 months here remaining—could you issue another 
exemption 4 

Mr. Gm.titianp. I don’t believe we could, Senator, that, would per- 
mit anv such type service as presently is being rendered by the sup- 
plemental carriers. 

Senator Enaie. Then we have to do something or this outfit is 
grounded ¢ 

Mr. GILLILLAnb. It comes pretty close to that, I would say, Senator. 

Senator Enexr. What kind of operations could they conduct in the 
absence of some action by Congress ? 

Mr. Gituittanpb. Well, there was a policy of the Board before this 
proceeding was inaugurated that permitted some operation of large 
irregular carriers, but it was one that had no exact definition and it was 
difficult to operate under, both for the Board and the carriers and the 
people who undertook to use their services. 

To the point you could say there were any standards at all, they pre- 
cluded anything that resembled certainty in their operation. The 
carriers didn’t know whether they were within the terms of the regu- 
lation and frankly the Board in lots of cases didn’t either. It was 
an unsatisfactory situation. 

I suppose there is some authority left in that area, but it isn’t one 
certainly that can permit an operation of this type. 

Senator Enerx. Let’s assume that a school or an organization of 
some sort wanted to fly 40 or 50 of its members to Europe and there is 
a fellow sitting out there with a four-engine airplane and they went 
to him and said, “What will you charge?” 

They get a figure from him and they load up and go across the 
ocean. Is that a violation in the absence of a certification ? 

Mr. GrnuitLanp. The carrier would have to secure charter authority 
to make the flight. 

Senator Encie. He wouldn't have it at the present time. What Iam 
thinking of is what is going to happen to these fellows where this 

regulation occurs. 

Tt puzzles me a little that I can have a twin-engine airplane sitting 
on the Van Nuys Airport and if three people come out and want to 
fly to Palm Springs, } you require no certification, but if he has a four- 
engine plane sitting on Van Nuys and they want to fly a class of 
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students from the local high school or they want to fly 40 members of 0 
the local Townsend Club into Washington to express their views of t 
their particular bill to the Congress, you would require certification ; : 
wouldn’t you ? - 

Mr. GiLuILLaANnp. I am sorry, Senator, I was interrupted—could you t 
read me that ? ¢ 


Senator Eneie. Just take the Van Nuys Airport. We have two air- 
planes sitting there. One is a light twin such as the Cessna 310 or 


the Apache or any of the others. 
Mr. GriiLLanp. Right. ] 
Senator Ener. If four people walk out there and say, “We want | 
to fly to Palm Springs and we want to charter your airplane to take ; 
us down and then come back and get us in a couple of days,” that 1 
doesn’t require any certificate; does it? ‘ 
Mr. GILuitiLaANp. That is right. \ 
Senator Enatr. Now, let’s just change airplanes and we will have : 
a four-engine airplane sitting there and we have 50 members of the : 
local Townsend Club who want to come to Washington to see their ( 
two U.S. Senators and their 13 Congressmen from the Los Angeles 
area and speak to them about old-age pensions, and so they walk out 
to this fellow and they say, “We want to know what it will cost to 


charter this four-engine airplane, fly us back there, keep us for 2 
days—let us stay there for 2 days and bring us back.” 

Now that fellow would have to have a certificate; would he not? | 

Mr. Gruuitianp. In straight non-common-carrier charter service, he 
would not have to. 

Senator Encie. He would not have to? 

Mr. Gituitianp. That is right. 

Senator Ener. Now, we are speaking of the gentleman who owns 
the four-engine aircraft. What gets him into the area where he has ( 
to have a certificate? If he says he is going to fly once a week to 
Washington, is that it ? 

Mr. Griuitianp. If he individually tickets passengers, he has to . 
have that type of authority. If he maintains he is going to fly his | 
plane or holds out that he is going to fly his plane at any particular 
time, or if he tickets them and charges a regular tariff for ticketing, . 
he would have to have a certificate under the terms of the Large , 
Irregular Carrier case. 

Senator Eneir. Mr. Gurney’s letter of May 18, 1960, addressed to 
our chairman, Senator Monroney 

Senator Monroney. Would you care if I ask unanimous consent 
that the complete letter be put in the record at this point and then go 
ahead ? 

Senator Eneie. Yes. 

(The letter referred to is as follows:) 





Crivi~L AERONAUTICS BOARD, 
Washington, D.C., May 18, 1960. 


Hon. A. 8. “MIKE” MONRONEY, 
Chairman, Aviation Subcommittee, Committee on Interstate and Foreign 
Commerce, U.S. Senate, Washington, D.C. 

DEAR SENATOR MONRONEY: While I agree with my colleagues on the Civil 
Aeronautics Board that legislation by the Congress is urgently required to 
authorize the Board to issue certificates of public convenience and necessity 
for supplemental air transportation, I differ with the majority as to the type 
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of certificates which the Board should be empowered to issue. I would urge 
the Congress to enact legislation authorizing the Board to issue supplemental 
certificates limited to the operation of charter services only without regard to 
the other limitations in the act. This opinion is based upon my experience of 
over 9 years as a member of the Civil Aeronautics Board, supported by sta- 
tistics which indicate little need for supplemental air service other than 
charter operations. 

As you and the members of your committee know the urgent need for this 
additional legislation has resulted from a reversal by the U.S. Court of Appeals 
for the District of Columbia Circuit (United Air Lines et al. v. C.A.B., C.A.D.C. 
No. 15,025 et al.) remanding the decision of a majority of the Board in the 
Large Irregular Carrier Investigation, docket No, 5132. In the latter case, the 
Board awarded certificates of public convenience and necessity to 25 former 
large irregular carriers to engage in interstate air transportation limited to 10 
round-trip flights per month between any 2 points carrying individual ticketed 
passengers or cargo, but unlimited as to charter flights. (For example, each 
earrier was authorized to operate 10 round-trip flights per month between New 
York and Los Angeles, New York and Miami, and between any other 2 cities 
during the same period being limited only by the availability of equipment.) 

The domestic air carrier route system certificated by the Board links every 
major metropolitan area with each other and with more numerous smaller 
communities. The 12 trunkline carriers presently serve 322 cities, while the 
subsidized local service carriers provide air service to 447 cities and towns. 
Thus the trade and vacation routes are more than adequately served by these 
route-type carriers who are required by law to render adequate service accord- 
ing to the needs of the communities. 

Carriers, other than the trunks and the local service lines, known variously 
as nonscheduled, large irregular and supplemental air carriers, have from time 
to time held out and operated route-type services in violation of the regulations 
adopted by the Board. These violators engaged in operations between the ma- 
jor long-haul traffic markets such as New York-Los Angeles, New York-Miami, 
and Chicago-Los Angeles, where trunkline carriers were providing adequate and 
competitive services. The authority held by these violators have been revoked 
or cease-and-desist orders have been entered by the Board for exceeding their 
authority. The supplemental carriers who are enjoying the best financial con- 
dition today are for the most part those carriers who have through the years 
concentrated on developing the charter market rather than holding out to the in- 
dividual ticketholder. The Board’s records show that for the year ending June 
80, 1959, the supplemental carriers received operating revenues of $43,038,000 
for their civilian and military charter sales, while grossing transport revenues 
of $12,982,000 in operations other than charters. (These statistics do not in- 
elude revenues of two carriers who are involved in enforcement proceedings 
for violations of their authority as large irregular carriers.) Two of the three 
carriers grossing approximately 82 percent of the transport revenues other than 
charter have recently found themselves in grave financial difficulties and have 
suspended, operations. Of the 25 carriers granted supplemental authority in 
January 1959, 10 carriers have conducted no individual sales service operations 
during the 12 months preceding June 30, 1959. Four of these 10 carriers have 
failed to operate even one revenue flight of any kind. No carrier has really 
taken advantage of the 10 round-trip-per-month authority which the supple 
mentals have had since 1955. It is my conclusion therefore that little need 
has been shown for the authority to conduct operations other than charter. 

The Board has encouraged the supplemental carriers to develop the charter 
market by permitting these carriers to operate a charter exchange whereby a 
charter group is assured of the availability of an aircraft to suit its needs by 
negotiating with one central source, whieh in turn has available the entire 
supplemental air carrier fleet. The Board recently disapproved a similar ar- 
rangement organized by the trunkline carriers to protect the supplemental 
earriers from unwarranted competition in developing the charter market. It is 
my firm belief that the future of the supplemental air carrier industry lies in the 
further development of the charter market—and not in attempting to engage in 
route-type operations of any kind. 

One additional point requires elaboration. The proposed amendment of sec- 
tion 401 of the Federal Aviation Act would authorize the Board to issue supple- 
mental certificates for interstate, oversea, and foreign air transportation. It is 
urged that the amendment be limited to interstate operations only. Currently, 
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the international routes are served by several U.S.-flag carriers who are compet- 
ing with approximately 50 foreign air carriers > a result of this competition, 
U.S.-flag carriers instead of securing 74.7 percent of the market in 1950, were only 
transporting 56.7 percent of the total passenger traffic by air in 1959. With 
unlimited competition by the supplemental carriers in these markets, the fre- 
quency and quality of our flag services may very well deteriorate. 

The Board has certificated 10 all-purpose carriers to operate major interna- 
tional routes. Five of these carriers reported losses on their international oper- 
ations for the year 1959. The two U.S. international all-cargo carriers are 
experiencing severe financial difficulties as is an all-cargo carrier on an oversea 
route. The certification of an unlimited number of supplemental carriers in the 
international field may well pose a further threat to the financial condition of 
the existing carriers on these routes. 

The large irregular carriers, predecessors to the supplemental air carriers, have 
had authority to operate cargo flights internationally, but few have sought to use 
this authority over the years. It is apparent therefore that little need exists for 
oversea or foreign supplemental air transportation of any kind, and it is urged 
that such authority be deleted from the proposal. 

Failure to include oversea and foreign supplemental air transportation in the 
proposed amendment does not mean that the supplemental carriers will be 
excluded from participation in either civilian or military international move- 
ments—as the Board has ample authority under section 416(b) of the act to 
exempt air carriers for individual flights or for operations for a limited time for 
any national defense need or other emergency. 

Respectfully submitted. 

CHAN GURNEY, Vice Chairman. 

Senator Eneie. He urges for a different system. He says: 

I would urge the Congress to enact legislation authorizing the Board to issue 
supplemental certificates limited to the operation of charter services only with- 
out regard to the other limitations in the act. 

He argues this at some length. That is in the first paragraph. 

Now, the reason I asked the question is because in the illustration I 
gave to you just a moment ago, Mr. Chairman, you indicated that 
fellow who was running a charter service such as I indicated, where 
the local Townsend Club ‘ame out and said, “We want to take 40 
people to Washington, D.C.,” that he didn’t have to have a certificate. 

Mr. GrnittaNnp. That would be if that were a completely irregular 
service. 

Senator ENeie. What you mean by that is that if he-——— 

Mr. GituitLanp. If it took on any semblance of regularity, or pat- 
tern, or anything of that sort, then he couldn't do it. 

Senator Enexe. If he said he was going to fly four flights a month 
to Washington, D.C. leaving—one every w reek—leavi ing on Wednesday 
and held himself out to ticket anybody who wanted to step up and get 
aboard, he would then be required to have a certificate. 

Mr. GatLILLAnp. That is right. 

Senator Eneie. But doesn’t that negate the argument made by Mr. 
Chan Gurney, the Vice Chairman of the Board ¢ 

Mr. GiLLiLLanp. Well, the position that Senator Gurney takes is 
that he would limit the authority to domestic charter services and 
would eliminate any sort of ticketing or any sort of waybilling the 
traffic. 

In other words, one person couldn’t go down and get a right to get 
on one of these planes. He would have to take the whole plane under 
a charter. That would be the distinction between the large irregular 
_ arrier decision of the Board and the position that Senator Gur ney 

takes. 
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Senator Eneie. And that is considerably less then than these sup- 
plemental carriers have or did have prior to the court of appeals 
decision ¢ 

Mr. GinLILLANb. Precisely. Between 20 percent and 25 percent of 
their traffic has been ticket and waybill traffic. 

Senator Ener. And it is the desire of the Board, as I understand 
the Board’s position, that they are perfectly willing to certificate these 
supplemental carriers in the manner that they have in the past; that 
is, they would permit the certificated carrier on a semi-irregular basis 
at least, to schedule a limited number of regular flights between fixed 
termini and to ticket individual passengers. 

Mr. GiuLiILttaNnp. Between any two points and to ticket individual 
passengers. That is true. 

This is a matter that the Board examined into in hearings that. oc- 
cupied a long period of time. This proceeding began in 1! 51 and had 
several phases, and the Board found after that investigation that. there 
was a need for that type of service and as a result after they made 
that finding of need, the ability, the capacity of different applicants 
to perform ‘the service was examined into and quite a number of them, 
some 25, were determined to be qualified to per form it, and they in 
general are the carriers who are involved now. There have been some 
differences over a period of time, but they are slight. They have been 
performing that type of service. 

Senator Encxr. I think I understand now the difference between 
what Senator Gurney advocates in his letter of may 18 and what the 
majority of the Board is for. 

The majority of the Board is for the type of arrangement that has 
heretofore existed under which these supplemental c: arriers can fly on 
a regularly stated schedule between two points and ticket individual 
passengers in limited numbers of trips. Is that right ? 

Mr. GiLtuittanp. That is true. 

I think perhaps it might be better to put it in a little different pos- 
ture. That is, as a result of this investigation, study, and a long series 
of hearings in which the people concerned participated over a period 
of years, the Board arrived at that conclusion which they undertook 
to implement, tempor arily at first, under this intermediate exemption 
authority in 1955. This was similar to the action which they subse- 
quently undertook to implement by the certificates in 1959 that have 
now been determined to be without the authority of the statute. 

Now, I think the court did comment, at least, on the findings of need 
that the Board made for the service in the first case, and didn’t chal- 
lenge the Board’s findings in that regard whatever. 

Now, what this legislation seeks to do is merely to implement that 
long proceeding that the Board went through. That is, the findings 
the Board went through over a period of years, to carry them into 
effect. That is what I am here to support. 

I didn’t partic ipate in the case and I have come newly to the Board 
and newly as Chairman, but I do know that the examination into this 
question by the Board was very exhaustive over a long period of time. 
They went through all the procedural steps, and thoroughly, and they 
reached that conclusion. 


Now, what we are seeking is merely the authority to implement that 
Board determination. 
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Senator Enexe. I understand that. What I am trying to do is 
get clear in my own mind and in the record what these certificates 
permit these people to do and why what they are permitted to do is 
different from what Senator Gurney advocates, 

Mr. Gintittanp. Have we got that cleared up for you, Senator? 

Senator Enate. If I have stated it correctly. 

Mr. GiLnitLANnpb. I think you have. 

Senator Enetr. Let’s go one step further. 

Let’s assume I own a seven-place airplane that carries a gross load 
of less than 12,500 pounds and I advertise in the paper in Los Angeles 
that I will fly off of the Long Beach Airport to Catalina Island every 
morning at 9 o’clock on a regularly scheduled flight and that I will take 
anybody who comes along and proffers the necessary fee, which would 
be $10 or whatever it was. 

Now, although the airplane carries a gross load of less than 12,500 
pounds, would that require a certificate from the CAB? 

Mr. GituitiaNnp. If the service you speak of would be in compe- 
tition with a regularly certificated helicopter service, it would. 

Senator Ener. In other words, the gravamen, as we say in the law, 
is not the weight of the airplane—that is, whether it is 12,500 pounds 
or more, or 12,500 pounds or less—but whether or not the operator 
undertakes to hold himself out as a common carrier operating over a 
regular schedule and holding himself out as willing to accept all 
passengers and is in competition with a certificated carrier. 

Are those the requirements ? 

Mr. Gruui.anp. Under nart 298 of the Board’s economic regula- 
tions, operators of small aircraft under 12,500 pounds, even though 
they carry passengers in regularly scheduled services, need not get 
specific operating authority “from the Board unless the operation is 
over the route of a certificated helicopter carrier or a helicopter service 
authorized by the Board. 

For the record, Mr. Chairman, at this point I would like to insert 
part 298 of the Board’s regulations, which is called the air taxi 
regulation. 

Senator Enete. Without objection, the document may be included 
at this point. 

(The document referred to follows:) 


[Reprinted from Federal Register of Jan. 22, 1952] 


Crvi. AERONAUTICS BoAaRD, Economic REGULATIONS, EFFECTIVE FEBRUARY 20, 
1952 


TITLE 14—CIVIL AVIATION 
Chapter I—Civil Aeronautics Board 


SuBcHAPTER B—BDconoMic REGULATIONS 
[Regs., Serial No. ER—167] 


Part 298—CLASSIFICATION AND EXEMPTION OF AIR TAXI OPERATORS 


Adopted by the Civil Aeronautics Board at its office in Washington, D.C., 
on the 11th day of January 1952. 

At the present time more than 2,000 air carriers—classified as small irregular 
carriers pursuant to the provisions of Part 291—are conducting air transporta- 
tion operations within the United States. The reported operations of these car- 
riers amount to approximately 2 percent of the total revenue plane mileage of the 
certificated domestic trunk and local service air carriers. To come within the 
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existing classification of small irregular carriers, a carrier must operate aircraft 
which do not exceed 12,500 pounds maximum certificated take-off weight for 
any one unit, or 25,000 pounds for the total of such units (disregarding units 
of 6,000 pounds or less). Generally speaking, the weight of most of the air- 
craft actually operated by such carriers has in fact been well below the 12,500 


amet 


pound maximum, there being only about 177 of the aircraft with a maximum cer- 
tificated take-off weight in excess of 6,000 pounds. 

Since the enactment of the Civil Aeronautics Act of 1938, these small irregular 
earriers have operated pursuant to exemption authority by the Board. Cur- 
rently, they are operating pursuant to the provisions of Part 291, which place 
certain limitations and restrictions on the frequency and regularity of their 
operations. Certain provisions of Part 242 require them to file reports, a re- 
quirement adepted to enable the Board to determine that nature and extent of 
operations conducted by carriers in this class as well as the relative importance 
of such operations to the needs of the air transportation system. 

Reports from these carriers over the three year period during which such 
reports have been required indicate that their aircraft are operated to serve 
off-line points for the convenience of individual passengers, to provide air service 
in emergencies, and generally as an incident to some other means of livelihood 
of the operator. In view of the indications in the reports that the activities 
of the small irregular carriers, while important and necessary, do not greatly 
affect the over-all air transportation picture in the United States, and since 
the burden on the air carriers concerned outweighs the possible public benefit 
at the present time, the Board believes that it is no longer in the public interest 
to require these reports from operators of aircraft having seats for five passengers 
or less. With respect to operators of aircraft of greater passenger capacity 
but which still gross less than 12,500 pounds, the Board considers that reports 
of these activities continue to be in the public interest. Accordingly, while 
operators of aircraft having more than five passenger seats will be accorded 
the same operating authority as for smaller aircraft, they will not be relieved 
for the present of the duty to file reports of their operations. 

The Board is furthermore of the opinion that the degree of permanent control 
involved in the requirement of obtaining and maintaining a letter of registration 
is no longer in the public interest. There have been practically no complaints 
with respect to the operations of the small irregular carriers (except for a few 
involving operations within a Territory or possession), and the Board has 
not found it necessary to initiate a proceeding for suspension or revocation of 
a single letter of registration held by a small irregular carrier. Moreover, since 
issuance of a letter of registration does not depend upon any showing by the 
applicant of ability to perform service in air transportation, the only function 
of such a letter, other than as a control device, is to determine the number of 
operators. This function can be just as well performed by reference to the files 
of the Civil Aeronautics Administration, since, under the provisions of the Act 
and the Board's Civil Air Regulations, each such carrier is required to hold an 
air carrier operating certificate from the Administrator to conduct its operations. 
Accordingly, no provision is being made in the new Part 298 for Letters of 
Registration, and by amendment to Part 291, issued concurrently herewith, 
existing letters of registration will become meaningless since the underlying 
exemption authority is repealed. t 

The proper place for the operator of small aircraft in the domestic aviation 
picture the Board believes is to provide connecting air services to off-route 
points or “jitney” services of a kind not offered by other air carriers. A Na- 
tional Air Taxi Conference, composed largely of small irregular carriers, has 
recently been formed and has proposed the provision of such services. The 
proposal is supported not only by this new organization, but also by the principal 
operators of large aircraft. It is urged that the service contemplated should 
be encouraged, partly because it is of the type which can be effectively provided 
by small carriers, and partly because it would give service to many small com- 
munities which otherwise would be without connecting air transportation to 
major terminals. 

It is recognized that the successful conduct of such operations must neces- 
sarily involve frequent operations on the part of many of the small carriers in- 
volved. Mindful of the Board’s responsibility under section 2(c) of the act for 
prevention of destructive competitive practices, the Board has examined this 
proposal from the standpoint of its possible competitive effect on the operations 
of air carriers utilizing large aircraft. The Board has taken account of the fact 
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that, since small aircraft have a higher seat-mile cost and are slower, less com- 
fortable and, where all-weather operations are concerned, less reliable than 
large aircraft, it is probable that a person would utilize the transportation of- 
fered by small aircraft only where large aircraft are not available or where some 
particular convenience or specialized service is desired. The Board therefore 
concludes that small aircraft cannot for practical purposes be regarded as com- 
petitive with large aircraft. 

The purpose of the regulation being adopted is to provide in a separate Part 
the economic operating authority applicable to operators of small aircraft in 
substitution for the present provisions in Part 291 applicable to this class of 
carrier; and to classify such operators, who use only aircraft units having a 
maximum certificated take-off weight of 12,500 pounds or less, without regard to 
the number of such units used, as a separate class of air carrier designating them 
“air taxi operators”, a name which the Board considers more in keeping with 
the type of services they are expected to perform. It has the further purpose of 
exempting such air taxi operators as long as they remain within that class from 
the requirement of holding a certificate of public convenience and necessity for 
operations within the continental limits of the United States, and for operations 
in foreign air transportation, regardless of the frequency or regularity of service 
they provide. 

Within the Territories and possessions, however, the Board is not now in a 
position to find that a corresponding privilege should be granted. Operating 
conditions within Alaska are of so special a nature that the Board believes they 
should be treated together in one part. Accordingly, all operations wtihin that 
Territory will continue to be conducted pursuant to Part 292. Operations in the 
remaining Territories and in the possessions are also sufficiently different, 
from the point of view of geography and traffic, from operations conducted 
within the continental United States that the Board does not believe a blanket 
authorization to conduct unlimited service therein to be justified. Consequently, 
for the time being, such operations will remain subject to the requirements of 
irregularity now imposed on them.’ The Board believes that each operation in 
the Territories (other than Alaska) and possessions should be examined on an 
individual basis, and any air carrier desiring to do so may apply for specific 
exemption authority for service additional to that already permitted. 

The exemption granted by this new Part 298 will expire three years from the 
effective date of the rule, unless the Board orders otherwise. 

Contemporaneously with the adoption of this regulation, the Board is promul- 
gating amendments to Parts 291? and 242 * which will have the effect of eliminat- 
ing current requirements that operators of small aircraft hold letters of registra- 
tion and, except as noted above, file reports with the Board. 

Interested persons have been afforded an opportunity to participate in the mak- 
ing of this rule and due consideration has been given to all relevant matter 
presented. 

In consideration of the foregoing, the Civil Aeronautics Board finds that, ex- 
cept to the extent hereinafter provided, the enforcement of the provisions of 
Title IV of the Civil Aeronautics Act of 1938, as amended, and the rules and 
regulations issued thereunder is or would be an undue burden on those air car- 
riers hereinafter classified as ‘‘air taxi operators” by reason of the limited extent 
of and unusual circumstances affecting the operations of such class of air 
earriers and is not in the public interest. Accordingly, the Civil Aeronautics 
Board hereby amends the Economie Regulations (14 CFR Chapter I) effective 
February 20, 1952, by adding thereto a new Part, 298, to read as follows: 


Sec. 


298.0 Applicability of part. 
298.1 Definitions. 

298.2 Classification. 

298.3 Extent of exemption. 
298.4 Duration of exemption. 


298.5 Approval of certain interlocking relationships. 
298.6 Effect of exemption on anti-trust laws. 

298.7 Scope of service authorized. 

298.8 Requests for statement of authority. 

298.9 Enforcement. 


AUTHORITY: §§ 298.0 to 298.9 fgsued under sec. 205, 52 Stat. 984; 49 U.S.C. 425. 
Interpret or apply sec. 416, 52 Stat.“4004 ; 49 U.S.C. 496. 





1 For guidance as to what does and does not constitute irregularity within the meaning 
of this regulation reference is expressly made to the standards heretofore in existence 
under Part 291, and particularly to Interpretation No. 1, adopted Dee. 10, 1948. 

2 See F.R. Doc. 52—825, supra. 

® See F.R. Doc. 52-826, supra. 
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§ 298.0 Applicability of part. This part establishes a classification of air 
earriers known as “air taxi operators,’ provides certain exemptions from Title 
1V of the Civil Aeronautics Act of 1938, as amended for such carriers, and 
establishes rules and regulations applicable to their operations. 

§ 298.1 Definitions. (a) As used in this part, terms shall be defined as 
follows: 

(1) “Act”? means the Civil Aeronautics Act of 1938, as amended. 

(2) “Air taxi operator” means an air carrier coming within the classification 
of “air taxi operators” established by § 298.2. 

(3) “Point” means any airport or place where aircraft may be landed or 
taken off, including the area within a 25-mile radius of such airport or place. 

(4) “Maximum certificated take-off weight” means the maximum take-off 
weight authorized by the terms of the aircraft airworthiness certificate. (This 
figure is found in the airplane operating record or the airplane flight manual 
which is incorporated by regulation into the airworthiness certificate. ) 

§ 298.2. Classification. (a) There is hereby established a classification of air 
sarriers designated “air taxi operators” which engage in the direct air trans- 
portation of passengers and/or property and which : 

(1) Do not utilize in such air transportation any aircraft having a maximum 
certificated take-off weight of more than 12,500 pounds. 

(2) Do not hold a certificate of public convenience and necessity issued by the 
Board pursuant to section 401 of the act, or economic authority to operate as a 
large irregular air carrier or irregular transport carrier, or other economic 
authority issued by the Board. 

(3) Do not utilize, in connection with the air transportation services offered, 
the words “airline”, “airlines”, or “airways” or indicate by name or otherwise 
that they are any airline, airlines, or airways. 

(b) Large irregular air carriers and irregular transport carriers may, if they 
so desire, come within the classification of “air taxi operators” by surrendering 
their letters of registration to the Board or by requesting the cancellation of 
their individual exemption orders, as appropriate: Provided, That they conform 
to the conditions set forth in paragraph (a) of this section. 

(c) An air taxi operator who does not observe the conditions set forth in para- 
graph (a) of this section shall not be considered an air taxi operator with 
respect to any operations conducted by him while such conditions are not being 
observed, and during such periods is not entitled to any of the exemptions set 
forth in this part. 

§ 298.3 Hatent of exemption. Except as otherwise provided in this part,* 
each air taxi operator shall, to the extent necessary to permit operations au- 
thorized by § 298.7, be temporarily exempt from the following provisions of Title 
IV of the Civil Aeronautics Act of 1938, as amended: 

(a) Subsection 401(a) ; 

(b) Section 4038; 

(c) Subsection 404(a); Provided, That air taxi operators shall abide by 
those provisions of this subsection which require air carriers to provide safe 
service, equipment and facilities in connection with air transportaiton ; 

(d) Subsection 404(b) ; 

(e) Subsection 405(e) ; 

{f) Subsection 407(b), (ec), (ad); 

(g) Section 408; 

(h) Subsection 409(a) ;and 

(i) Section 412. 

§ 298.4 Duration of exemption. The temporary exemption from any pro- 
vision of Title IV of the act provided by § 298.3 shall continue in effect only 
until such time as the Board shall find that enforcement thereof would be in 
the public interest or would no longer be a burden on air taxi Operators: 
Provided, That upon such a finding as to any air taxi operator or class of air 
taxi operators, such exemption shall to that extent terminate with respect to 
such operator or class of operators: And provided further, That unless otherwise 
ordered by the Board the temporary exemption granted by § 298.3 shall terminate 
three years after the effective date of this part. 

§ 298.5 Approval of certain interlocking relationships. To the extent that 
any officer or director of an air taxi operator would, without prior approval of 
the Board, be in violation of any provision of subsection 409(a) of the act, by 





*See § 298.7 for scope of noncertificated operations authorized for performance by air 
taxi operators. 
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reason of any interlocking relationship directly involving such air taxi operator, 
such relationship is hereby approved; Provided, That nothing in this part shall 
be construed as approving any interlocking relationship with any air carrier of 
another class, which relationship is subject to subsection 409(a) of the act. 

§ 298.6 Effect of eremption on antitrust laws. The temporary exemption 
granted in § 298.3 from sections 408, 409(a), and 412 shall not constitute an 
order made under such sections, within the méaning of section 414, and shall 
not confer any immunity or relief from operation of the “anti-trust laws,” or 
any other statute (except the Civil Aeronautics Act of 1938, as amended) with 
respect fo any transaction, interlocking relationShip, or agreement otherwise 
within the purview of such section. 

§ 298.7 Scope of service authorized. (a) Except as prohibited by paragraphs 
(b). (ce), (da) of this section, an air taxi operator is hereby authorized to engage 
in any direct air transportation of persons or property in aircraft having a 
maximum certificated take-off weight of 12,500 pounds or less. 

(b) Within the Territories or within the possessions of the United States, 
other than the Territory of Alaska, no air taxi operator shall operate or hold 
out to the public expressly or by course of conduct that it operates therein, one 
er more aireraft between designated points or within a designated point, 
regularly or with a reasonable degree of regularity, upon which aircraft it ac- 
eepts for transportation, for compensation or hire; such niembers of the public 
as apply therefor or such property as the public offers. Service shall be deemed 
to be regular within the meaning of this paragraph unless it is of such infre 
quency as to preclude an implication of a uniform pattern or normal consistency 
of operation between, or within, such designated points.° 

(c) No service shall be offered or performed by an air taxi operator within 
the Territory of Alaska (see Part 292 for authorization of service in Alaska). 

(d) No service shall be offered or performed by an air taxi operator between 
any two points between which scheduled helicopter passenger service is pro- 
vided by the holder of a certificate of public convenience and necessity authorizing 
such service. 

§ 298.8 Requests for statement of authority. In any instance where an air 
taxi operator is required by a foreign government to produce evidence of its 
authority to engage in foreign air transportation under the laws of the United 
States, the Secretary of the Board will, upon request, furnish the carrier with a 
written statement, outlining its general operating privileges under this part for 
presentation to the proper authorities of the foreign government. 

§ 298.9 Enforcement. Any violation of the provisions of the act, or any rule, 
regulation, or order issned thereunder may subject the violator to a proceeding 
pursuant to sections ‘1002 or 1007 before the Board or a United States District 
Court, respectively, to compel compliance therewith, or, in the case of a wilful 
violation, to criminal penalties pursuant to the provisions of section 902(a) of 
the act.® 

3v the Civil Aeronautics Board. 

[SEAL] M. C. MULLIGAN, Secretary. 


[Regulations, Serial Number ER-172] 
Civit AERONAUTICS BOARD, WASHINGTON, D.C. 
(Effective July 14, 1952 ; adopted July 14, 1952) 


SPECIAL ECONOMIC REGULATION—-TEMPORARY EXEMPTION OF AIR TAXI OPERATORS 
FROM SECTION 298.7(d) 


By notice of proposed rulemaking issued concurrently herewith the Board is 
circulating for public comment a proposal of the National Air Taxi Conference 
that sec. 298.7(d) of the Economic Regulations be rescinded or modified so as 
to permit operations by air taxi operators between points between which air 
transportation service by helicopter is rendered by a holder of a certificate of 


* For guidance as to what does and does not constitute irregularity within the meaning 
of this regulation reference is expressly made to the standards heretofore in existence 
under Part 291, and particularly to Interpretation No. 1, adopted Dec. 10, 1948. 

*In addition it should be noted that the fact that an air taxi operator or class of air 
taxi operators are, or have been engaging in practices which constitute a violation of the 
act, or rules, regulations or orders issued pursuant thereto, is an important consideration 
in determining whether the enforcement of a provision or provisons of the act, from which 
§ 298.3 exempts such operator, is in the public interest. 
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public convenience and necessity authorizing such service. This proposal was 
contained in a petition filed with the Board on June 12, 1952, by National Air 
Taxi Conference, which also alleged that the action of the Board in promulgating 
Part 298 did not comply with Section 4 or the Administrative Procedure Act, 
to the extent that adequate notice of the prohibition contained in sec. 298.7(d) 
was not given. While the Board is not convinced that the notice was legally 
insufficient, particularly in view of the fact that the restriction was inserted as 
a result of comment received, it believes that, in this case where the general 
purpose of the proposed regulation was to liberalize the rules affecting air taxi 
operators, it would have been desirable to have called specific attention to the 
possibility that existing authority might be curtailed. The Board believes that 
absolute fairness to all parties requires that, during the pendency of the rule- 
making proceeding, above referred to, air taxi operators be placed in the same 
position they occupied in this regard prior to the adoption of Part 298 and that 
they be so placed promptly without the delays occasioned by following the notice 
and public procedure provisions of the Administrative Procedure Act. 

Accordingly, the Board finds that the enforcement of sec. 298.7(d), to the 
extent that it prohibits irregular operations by air taxi operators over the routes 
served by certificated air carriers by helicopter during the pendency of such 
rulemaking proceeding before the Board, (1) would be an. undue burden on air 
taxi operators whose operations would be so restricted because of the limited 
extent of the operations of such air taxi operators and the unusual circum- 
stances involved in the manner in which the prohibition of sec. 298.7(d) was 
imposed, and (2) is not in the public interest. The Board further finds that for 
the reasons set forth herein notice and public procedure on the temporary exemp- 
tion hereinafter set forth are contrary to the public interest. Since such tem- 
porary exemption is a rule-relieving restriction it may be made effective immedi- 
ately. 

In view of the foregoing, the Board hereby makes and promulgates the follow- 
ing Special Economic Regulation effective immediately : 

“Notwithstanding the provisions of sec. 298.7(d) of the Economic Regulations, 
Air Taxi Operators may, pending final action by the Board in the above- 
mentioned rulemaking proceeding and subject to all other pertinent terms, con- 
ditions, and restrictions of Part 298, offer and perform irregular service between 
points between which scheduled helicopter service is provided by the holder 
of a certificate of public convenience and necessity authorizing such service. 
Restrictions on regularity identical to those provided in sec. 298.7(b) shall 
apply to such operations.” 


(See. 205(a), 52 Stat. 984, 49 U.S.C. 425. Interpret or apply sec. 416, 52 Stat. 1004, 
49 U.S.C. 496) 


By the Civil Aeronautics Board : 
[SEAL] M. C. MULLIGAN, Secretary. 


[Regulations, Serial Number ER-182] 
Civiz AERONAUTICS BoarRp, WASHINGTON, D.C. 
Economic Regulations, Amendment No. 1 to Part 298 
( Effective September 23, 1952; adepted August 19, 1952) 
BUSINESS NAME OF AIR CARRIER 


At the present time the Economic Regulations of the Board do not attempt 
to regulate the names under which air. carriers do business. While a change 
in name by the holder of a certificate,of public convenience and necessity has 
always been regarded by the Board as. requiring an amendment to such cer- 
tificate, there is no express requirement that the carrier do business under the 
exact name in which its economic operating authority is issued. ‘The Board 
possesses the power, pursuant to section 411 of the Civil Aeronautics: Act to 
require a carrier, after notice and hearing, to cease and desist from the use of 
a given name in cases where it finds that such use by the carrier concerned 
amounts to an unfair or deceptive practice or an unfair method of competition. 

Until the relatively recent past there has been no need to make specific pro- 
vision relating to the use of business names by air carriers since most carriers 
were in fact doing business under their official name without any compulsion to 
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do so. However, there has been an increasing tendency, particularly among some 
of the large irregular carriers, to use names different from those in which operat- 
ing authority is granted by the Board, in some cases the name being used having 
no identifiable relation to the name in which the authority is held. This has 
resulted in confusion in the minds of the public, an increase in the administra- 
tive burden of the Board, and greater difficulty in achieving adequate enforce- 
ment of the Act and the regulations. The Board has received an increasingly 
large number of complaints from the public indicating that the complainant did 
not know the true identity of the carrier against which the complaint was being 
made. In several instances, it has been necessary to undertake considerable 
correspondence and even field investigations in order to identify the carrier 
responsible. Aircraft accidents have been reported in the press as having in- 
volved air carriers bearing names not registered with or even known to the 
Board. In at least one instance, a trade name of a carrier whose operating 
authority had been revoked for willful violation of the Act was assumed by 
another carrier operated by the same management personnel as that of the car- 
rier whose authority had been revoked. 

Most important, the foregoing practices, combined with equally unstable 
identities among ticket agencies, have made it difficult, and in many instances 
impossible, for members of the traveling public to know the identity with whom 
they are doing business. This has had serious consequences both with respect 
to the business relationships involved and with respect to liability for injury 
or death of a passenger or other members of the public, or the loss of or damage 
to property. 

The possibility of such abuse exists for every type of air carrier, irrespective 
of how its operations are authorized ; and, even though the number of abuses has 
been relatively small, the Board believes that it should now take action to enable 
it to deal effectively with such abuses and to prevent their occurrence. For this 
reason it is adopting this regulation together with companion amendments to 
Parts 202, 203, 291, 292, 296, and 297 of the Economic Regulations. In so doing 
it is the intention of the Board to permit the greatest managerial discretion pos- 
sible in the use of business names consistent with the objective of the regulation. 
Accordingly, the regulation permits use of abbreviations, initials, nicknames and 
other yariations of the name on file with the Board without obtaining permis- 
sion therefor and places no restrictions on the use of slogans. Moreover, in cases 
where the circumstances warrant such action, the Board may permit the use of 
two or more different names by one carrier upon a showing that such multiple 
use will not be contrary to the public interest. Permission granted under this 
part will not effect a formal change in name, but will merely constitute authority 
to use a different name. 

It should also be noted that the restriction on the use of names does not 
become effective until 60 days after the effective date of the regulation. This 
60-day period is designed to enable carriers which have developed goodwill in a 
name different from that in which their operating authority is held. to apply 
for and obtain permission ‘to use such other name either exclusively or in con- 
junction with its official name. In cases where goodwill has been established 
in a name by use thereof, the Board will deny permission to continue such name 
only in cases where it believes that a violation of section 411 may be involved 
and such fact has been established after notice and opportunity for a hearing. 

Interested persons have been afforded an opportunity to participate in the 
making of this rule and due consideration has been given to all relevant matter 
presented. 

In consideration of the foregoing, the Civil Aeronautics Board hereby amends 
Part 298 of the Economic Regulations (14 CFR 298) effective September 23, 
1952, by adding thereto a new section 298.10 to read as follows: 

298.10 Business name of air carrier. On and after November 15, 1952, it shall 
be an express condition upon the operating authority granted by this part that 
the air carrier concerned, in holding out to the public and in performing air 
transportation services shall do so only in a name the use of which is authorized 
under the provisions of this section. 

(a) Exception as otherwise provided under paragraph (b) of this section, an 
air carrier may do business in the name in which its air carrier operating certifi- 
cate is then issued and outstanding, including abbreviations, contractions, inital 
letters, or other minor variations of such name which are readily identifiable 
therewith. 

(b) An air earrier may do business in such other and different name or 
names as the Board may by order permit, upon a finding that the use of such 
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other name or names is not contrary to the publie interest. Any such permission 
may be made conditional upon the abandonment of the use of the name in 
which its air carrier operating certificate is issued and outstanding in air 
transportation service by the air carrier concerned, or otherwise be made subject 
to such reasonable terms and conditions as the Board may find necessary to 
protect the public interest. 

(c) Slogans shall not be considered names for the purposes of this section, 
and their use is not restricted hereby. 

(d) Neither the provisions of this section or the grant of a permission here- 
under shall be deemed to constitute a finding for purposes other than for this 
section, or to effect a waiver of, or exemption from, any provisions of the Civil 
Aeronautics Act, or any orders, rules or regulations issued thereunder. 
(Section 205(a), 52 Stat. 984, 49 U.S.C. 4 
416(b) ; 66 Stat. 628, 52 Stat. 1004; 49 U.S. 

By the Civil Aeronautics Board : 

[| SEAL] M. C. MULLIGAN, Secretary. 

(Part 298 last printed February 20, 1952) 


25. Interpret or apply sections 411, 416(a), 
C. 491, 496.) 


[Regulation No. ER—188] 
Civi AERONAUTICS BOARD, WASHINGTON, D.C. 
Xconomic Regulations, Amendment No. 2 to Part 298 
(Effective September 16, 1953; adopted August 12, 1953) 


OPERATIONS BY AIR TAXI OPERATORS OVER CERTIFICATED HELICOPTER PASSENGER 
ROUTES 


On January 11, 1952, the Board adopted Part 298 to its Economic Regulations, 
which established a classification of air carriers known as air taxi operators, 
and granted to such air taxi operators certain exemption authority. The prin- 
cipal restriction on the authority therein contained in respect of operations 
within the continental limits of the United States was that no service should be 
offered or performed by an air taxi operator between any two points between 
which a scheduled helicopter passenger service is provided by the holder of a 
certificate of public convenience and necessity authorizing such service. “Point” 
as used in the regulations meant “any airport or place where aircraft may be 
landed or taken off, including the area within a 25-mile radius of such airport 
or place.” 

By petition filed on June 12, 1952, National Air Taxi Conference requested the 
Board to initiate rulemaking proceedings looking to the repeal of this restriction 
or the amendment of the part so as to permit irregular air taxi service between 
points served by helicopter passenger carriers. 

This proposal was circulated to the public under date of July 14, 1952, as a 
Notice of Proposed Rulemaking in response to petition, and concurrently there- 
with a Special Economic Regulation was issued permitting air taxi operators to 
perform irregular service between points between which scheduled helicopter 
service is provided by the holder of a certificate of public convenience and 
necessity authorizing such service. The effect of this special regulation, which 
was to be in force as an interim measure pending the reconsideration by the 
Board of the restriction on Part 298, was to liberalize in a certain measure the 
operating authority granted in Part 298. However, while irregular operations 
were permitted between points served by helicopter passenger carriers, the defini- 
tion of “point” was left unchanged, with the result that operations otherwise 
than on an irregular basis would be foreclosed within and between areas of 
considerable size in those metropolitan districts in which authorized helicopter 
passenger service is now or shortly will be performed. 

The Board, after having given full consideration to the comment received, now 
desires to incorporate the principle of the special interim regulation as a perma- 
nent amendment to Part 298 and, in addition, to narrow the word “point” as 
used in the regulation to an area within a radius of 3 miles of an airport. 

In granting this further liberalization from the restriction initially contained 
in Part 298, the Board is confining the exemption authority in this area to 
operators of fixed-wing aircraft. Thus, while uncertificated helicopter operators 
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who otherwise satisfy the conditions of Part 298 will be permitted to operate 
such aircraft between points not served by certificated passenger helicopter 
services, they will be entirely prohibited from competing in any request with 
certificated helicopter carriers. 

Interested persons have been afforded an opportunity to participate in the 
making of this rule, and due consideration has been given to all relevant matter 
presented. 

In consideration of the foregoing, the Civil Aeronautics Board finds that, ex- 
cept to the extent provided in Part 298 as hereby amended, the enforcement of 
the provisions of Title IV of the Civil Aeronauties Act of 1938, as amended, and 
the rules and regulations issued thereunder is or would be an undue burden on 
air taxi operators by reason of the limited extent of and unusual circumstances 
affecting the operations of such class of air carriers and is not in the public 
interest. Accordingly, the Civil Aeronautics Board hereby amends Part 298 of 
the Economic Regulations (14 CFR 298) effective September 16, 1953, as follows: 

1. By amending section 298.1(a) (3) to read as follows: 

“(3) ‘Point’, when used in connection with territory or possession of the 
United States, means any airport or place where aircraft may be landed or 
taken off, including the area within a 25-mile radius of such airport or place; 
when used in connection with the continental United States (excluding Alaska), 
it shall have a similar meaning but shall be limited to the area within a 3-mile 
radius of such airport or place.” 

2. By amending section 298.7(b) to read as follows: 

“(b) Within the territories or within the possessions of the United States, 
other than the Territory of Alaska, or between any two points between which 
scheduled helicopter passenger service:is provided by the holder of. a certificate 
of public convenience and necessity authorizing such service, no air taxi opera- 
tor shall operate or hold out to the public éxpressly or by course of conduct 
that it operates therein, one or more aircraft between designated points or 
within a designated point, regularly or with a reasonable degree of regularity, 
upon which aircraft it accepts for transportation, for compensation or hire, such 
members of the public as apply therefor or such property as the public offers. 
Service shall be deemed to be regular within the meaning of this paragraph un- 
less it is of such infrequency as to preclude an implication of a uniform pattern 
or normal consistency of operation between, or within, such designated points.” 

3. By amending section 298.7(d) to read as follows: 

“No service by helicopter shall be offered or performed by an air taxi operator 
between any two points between which scheduled helicopter service is provided 
by the holder of a certificate of public convenience and necessity authorizing 
such service.” 

By the Civil Aeronautics Board: 

[SEAL] M. C. MULLIGAN, Secretary. 


[Regulation No. ER~193] 
Civit, AERONAUTICS BoARD, WASHINGTON, D.C. 
Economic Regulations, Amendment No. 3 to Part 298 
(Effective December 3, 1953 ; adopted December 3, 1953) 


AIR TAXI OPERATORS—-ELIMINATION OF PROHIBITION AGAINST USING WORDS 
“AIRWAYS”, “AIRLINES” OR “AIRLINE” IN NAMES 


At the present. time section 298.2(a) (3) of the Economic Regulations prohibits 
air taxi operators, in the absence of special approval by the Board, from using 
business. names containing the words “airline,” “airlines” or “airways,” or 
indicating by name or otherwise that they are “airline”, “airlines” or “airways”. 
This section was adopted by the Board in order to give the public some means 
of distinguishing between the typical. airline services offered by carriers holding 


certificates of public convenience and necessity, and those offered by air taxi. 


operators conducted pursuant to the blanket exemption of Title IV of the Civil 


Aeronautics. Act contained in Part 298. It was thought that the size of the 


aircraft used. by the carriers would, not in itself be a sufficient distinction, since 
certain of the local-service operators and other certificated air carriers utilized 
small aircraft at the time the air taxi operator regulation was promulgated. 
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Although Part 298 has been in effect now for twenty months, the Board has 
received no complaints which indicate that members of the traveling public 
are confusing the services offered by air taxi operators with those offered by 
certificated air carriers. This is true despite the fact that a substantial number 
of air tax operators are currently using such names in their operations. As a 
result, the further prohibition against the use of such names by the air taxi 
operators does not appear to be justified. 

Accordingly, it is the purpose of this amendment to eliminate the current 
requirement contained in § 298.2(a) (3) of the Board’s Economic Regulations. 

Interested persons have been afforded an opportunity to participate in the 
making of this rule, and due consideration has been given to all relevant matter 
presented. 

In consideration of the foregoing, the Civil Aeronautics Board finds that, 
except to the extent provided in Part 298 as hereby amended, the enforcement 
of the provisions of Title IV of the Civil Aeronautics Act of 19388, as amended, 
and the rules and regulations issued thereunder is, or would be, an undue burden 
on air taxi operators, by reason of the limited extent of or unusual circumstances 
affecting the operations of such class of air carriers and is not in the public 
interest. Since the effect of this amendment is to relieve air taxi operators from 
an existing restriction, it may be made effective immediately. Accordingly, 
the Civil Aeronautics Board hereby amends Part 298 of the Economic Regulations 
(14 CFR Part 298) effective December 3, 1953, as follows: 

By striking subparagraph (3) of § 298.2(a). 

(Sec. 205(a) ; 52 Stat. 984; 49 U.S.C. 425. Interpret or apply § 416(b) ; 52 Stat. 1004; 
49 U.S.C. 496) 
By the Civil Aeronautics Board : 
[SEAL] M. C. MuLiiean, Secretary. 
(Part 298 last printed February 20, 1952.) 


[Regulation No. ER—202] 

Civiz AERONAUTICS BoarD, WASHINGTON, D.C. 
Economic Regulations, Amendment No. 4 to Part 298 
(Effective February 17, 1955; adopted February 17, 1955) 
TEMPORARY EXTENSION OF EXEMPTIONS FOR AIR TAXI OPERATORS 


At the present time the exemptions provided by Part 298 of the Board’s Eco- 
nomic Regulations will expire on February 20, 1955. On December 21, 1954, 
the Board issued a notice of proposed rule-making which proposed to make 
permanent the exemptions now afforded air taxi operators. Of the comment 
which has been received by the Board on this proposal, some favors relaxation 
of the restrictions imposed on air taxi operators, and some urges increased re- 
strictions on competition with other air carriers. In addition, a request has 
been received to set this matter down for oral argument before the Board. 

The Board is of the opinion that some extension of the exemptions contained 
in Part 298 is desirable but that oral presentation of facts and arguments to 
the Board is in the public interest, in order to determine the limitations which 
should be imposed on air taxi operators on a long-term basis. Accordingly, by 
notice issued concurrently herewith the Board is setting down for oral argument 
the question of the proper role of air taxi operators, the manner in which they 
should be allowed to operate, and the conditions, restrictions, and limitations, 
if any, which should be imposed while obtaining the benefit of the exemptions 
afforded by Part 298. 

The Board believes that, pending conclusion of oral argument before the 
Board and decision thereon, the present exemption authority in Part 298 should 
be extended in its present form. For this reason the Board is extending such 
exemptions until the termination of these proceedings. 

Interested persons have been afforded an opportunity to participate in the 
making of this amendment and due consideration has been given to all relevant 
matter submitted. This extension of the exemptions contained in Part 298 is a 
rule relieving restriction, and therefore may be made effective on less than 30 
days’ notice. 
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In consideration of the foregoing, the Civil Aeronautics Board hereby amends 
Part 298 of the Economie Regulations (14 CFR, Part 298, as amended), as 
follows, effective February 17, 1955: 

By amending the second proviso of § 298.4 to read as follows: 

“298.4 Duration of exemption. * * * : And provided further, That unless 
otherwise ordered by the Board, the temporary exemption granted by § 298.3 
shall terminate on December 31, 1955, or upon termination of the rule-making 
proceeding on this section which was commenced on December 21, 1954 (EKeo- 
nomic Regulations Draft Release No. 71), whichever shall first occur.” 
(See. 205(a), 52 Stat. 984; 49 U.S.C. 425. Interpret or apply § 416, 52 Stat. 1004; 
49 U.S.C. 496). 

By the Civil Aeronautics Board: 

[SEAL] JoHN B. RUSSELL, Acting Secretary. 


(Part 298 last printed February 20, 1952) 


[Regulation No. ER-—203] 
Crvit AERONAUTICS BOARD, WASHINGTON, D.C. 
Economic Regulations, Amendment No. 5 to Part 298 
(Effective August 9, 1955 ; adopted July 5, 1955) 
AIR TAXI OPERATORS—CONTINUATION OF EXEMPTIONS FOR AIR TAXI OPERATORS 


On December 21, 1954, the Board issued its Notice of Proposed Rule-Making 
circulating for public comment a proposal to make permanent the exemptions 
afforded air taxi operators. Subsequently, after receipt of written comment 
which indicated considerable disagreement within the aviation industry on the 
terms, conditions and limitations which should be imposed on such an extension, 
the Board temporarily extended the exemptions afforded by Part 298 and con- 
currently set the matter down for oral argument. Oral argument thereon was 
heard by the Board on June 1, 1955. 

After considering the arguments both written and oral submitted by various 
interested parties, the Board has come to the following conclusions: 

1. During the past three years while Part 298 has been in force, the air taxi 
industry has increased in strength and activity and has, in the Board’s opinion, 
justified the Board’s action in exempting the operators of small aircraft from 
most of the requirements in the economic field. 

The Board believes that its reasoning which formed the basis upon which 
Part 298 and its amendments were adopted, remains valid today and is expressly 
reaffirmed. Itis true that there may be some areas in which the economic impact 
of air taxi operations may be felt by carriers of various sorts. However, sub- 
ject to the exceptions noted below the Board does not believe that such im- 
pact now has, or may be expected to develop substantial, detrimental, economic 
consequences. The Board therefore considers that, in the absence of a showing 
that stricter economic controls should be imposed on operetors of small aircraft, 
such operators should be given an opportunity to develop their potential in rela- 
tive freedom. 

2. The Board’s present regulations restrict fixed wing air taxi operators to 
irregular and infrequent service between points served by a certificated heli- 
copter operator which points are named in its certificate of public convenience 
and necessity. However, such helicopter operators also serve certain points 
pursuant to exemption orders. Since these exempted services. are as much a 
part of the controlled helicopter experiment as are the certificated services and 
are likewise supported by public funds, the Board believes that as a general rule 
they should receive the same protection from undue competition by air taxi 
operators. Consequently, the revised Part 298 will extend the present restric- 
tions to include points served by certificated helicopter operators pursuant to 
exemption. 

8. The Board is mindful of the fact that an air taxi operator may establish 
and build up a scheduled service over a route pattern in densely populated 
metropolitan areas, only to find that a certificated helicopter operator has 
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subsequently been granted authority to operate over the same routes. The 
effect of such a grant would, under the regulation, force the air taxi operator 
to cut back its service to an irregular and infrequent basis over such routes. 
The Board cannot find as a general principle that in every such case the air 
taxi operator should be allowed to continue its operations on a scheduled basis. 
Nor can it find that in every case the air taxi should be relegated to irregular 
service. The Board believes each such case must be considered on its merits 
and therefore will consider in those instances applications for special exemption 
by the air taxi operator to continue to provide scheduled service over such 
routes, and will grant the applications where the public interest so requires. 
The Board believes that the number of these instances which may arise will 
be small. 

4. Certain of the interested parties have suggested that limited helicopter 
operations be authorized for air taxi operators in direct competition with 
certificated helicopter operators. The Board is of the opinion, however, that 
such operations should not be authorized at this time. Any direct competition 
with certificated helicoptor operators, using similar types of equipment, could 
only result in increased subsidy need by the certificated operator and at the 
expense of the public. The present prohibition will therefore be continued. 

5. The Board does not believe that at this time the exemptions accorded 
air taxi operations should be made permanent and accordingly the entire situa- 
tion should be reviewed at the end of a reasonable period. Therefore the 
authorized exemptions will be extended for a period of approximately 5 years, 
namely to June 1, 1960. 

Interested persons have been afforded an opportunity to participate in the 
making of this rule and consideration has been given to all relevant matter 
presented. 

In consideration of the foregoing, the Civil Aeronautics Board finds that, 
except to the extent and subject to the conditions provided in Part 298 as here- 
inafter amended, the enforcement of the provisions of Title IV of the Civil 
Aeronautics Act of 1988, as amended, and the rules and regulations issued 
thereunder is or would be an undue burden on those air carriers classified in 
Part 298 as “air taxi operators” by reason of the limited extent of and unusual 
circumstances affecting the operations of such class of air carriers and is not 
in the public interest. Accordingly, the Civil Aeronautics Board hereby amends 
Part 298 of the Economic Regulations (14 CFR 298, as amended) as follows 
effective August 9, 1955: 

1. By amending the final proviso of Section 298.4 to read as follows: 

“298.4 Duration of exemption, 

“* * *: And provided further, That unless otherwise ordered by the Board 
the temporary exemption granted by Section 298.3 shall terminate on June 1, 
1960.” 

2. By amending Section 298.7(b) to read as follows: 

“298.7 Scope of service authorized. 


* * » * * * * 


“(b) Within the Territories or Possessions of the United States, other than 
the Territory of Alaska, or between any two points between which scheduled 
helicopter passenger service is provided by the holder of a helicopter certificate 
of public convenience and necessity either in accordance with such certificate 
or by exemption order of the Board, no air taxi operator shall, except as spe- 
cifically authorized by the Board, operate or hold out to the public expressly or 
by course of conduct that it operates therein, one or more aircraft between 
designated points or within a designated point, regularly or with a reasonable 
degree of regularity, upon which aircraft it accepts for transportation, for corm. 
pensation or hire, such members of the public as apply therefor or such property 
as the public offers. Service shall be deemed to be regular within the meaning 
of this paragraph unless it is of such infrequency as to preclude an implica- 


iton of a uniform pattern or normal consistency of operation between, or within, 
such designated points.” 


(See. 205(a), 52 Stat. 984; 49 USC 425. Interpret or apply Sec. 416, 52 Stat. 1004; 
49 USC 496). 
By the Civil Aeronautics Board: 


[SEAL] M. C. MULLIGAN, Secretary. 


(Part 298 last printed February 20, 1952) 
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[Regulation No. ER-—259] 
CIVIL AERONAUTICS BOARD, WASHINGTON, D.C. 
Economic Regulations, Amendment No. 6 to Part 298 
(Effective March 3, 1959 ; adopted March 8, 1959) 


CLASSIFICATION AND EXEMPTION OF AIR TAXI OPERATORS—PROHIBITION AGAINST 
CONDUCT OF AIR TRANSPORTATION WITHIN ALASKA 


Under the exemption authority of Part 298 of the Board’s Economie Regula- 
tions, air taxi operators are permitted to engage in air transportation between 
Alaska and any other state, but are specifically prohibited by Section 298.7 (c) 
from offering or performing any service within Alaska. Pursuant to Section 
8(d) of the Alaskan Statehood Act, the Board’s economic regulatory jurisdiction 
is being continued over purely intrastate operations in Alaska until such time as 
the Congress or the legislature of that State may provide otherwise. The Board 
does not propose to make any substantive changes in the regulation at this time. 
Language changes necessary in Part 298 as a result of the change in the status 
of Alaska are effected by the attached rule which amends the definition of the 
word “point” and amends Section 298(b) and (c) to remove the reference to 
“Territory of Alaska” and to make an appropriate reference to Part 293 for 
authorization of service in Alaska. 

Since this amendment is minor in nature and does not impose any additional 
burden on any person, the Board finds that notice and public procedure hereon 
are unnecesary and not required in the public interest. 

In consideration of the foregoing, the Civil Aeronautics Board hereby amends 
Part 298 of the Economic Regulations (14 CFR 298), effective March 3, 1959 as 
follows: 

1. By deleting the definition of “point” in § 298.1(a)(3) and substituting a 
definition to read as follows: 

“(3) ‘Point,’ when used in connection with any territory or possession of the 
United States or the State of Alaska, means any airport or place where aircraft 
may be landed or taken off, including the area within a 25-mile radius of such 
airport or place; when used in connection with the continental United States 
(excluding Alaska), it shall have a similar meaning but shall be limited to the 
area within a 3-mile radius of such airport or place.” 

2. By deleting the words “other than the Territory of Alaska” from subsection 
(b) of § 298.1; and 

8. By amending subsection (c) of § 298.7 to read as follows: 

“(c) No service shall be offered or performed by an air taxi operator within 
Alaska (see Parts 292 and 293 for authorization of service in Alaska).” 


(Section 204(a), 72 Stat. 743; 49 U.S.C. 1324. Interpret or apply Section 416, 72 Stat. 
771; 49 U.S.C. 1386; and 8(d) of the Alaska Statehood Act, 72 Stat. 339.) 


By the Civil Aeronautics Board: 
[SEAL] MABEL McCanrt, Acting Secretary. 


(Part 298 last printed February 20, 1952) 


[Regulation No. ER—281] 

CiviL AERONAUTICS BoaRD, WASHINGTON, D.C. 
Economic Regulations, Amendment No. 7 to Part 298 
(Effective August 21, 1959; adopted September 1, 1959) 

Part 298—CLASSIFICATION AND EXEMPTION OF AIR TAXI OPERATORS 


PROHIBITION AGAINST CONDUCT OF REGULAR AIR TRANSPORTATION WITHIN THE STATE 
OF HAWAII 


Under the exemption authority of Part 298 of the Board’s Economic Regula- 
tions, air taxi operators are permitted to engage in air transportation to and 
within Hawaii, but are specifically prohibited by Section 298.7(b) from offering 
or performing any regular service within any territory. The Board finds that 
the advent of Statehood for Hawaii on August 21, 1959 does not justify or re 
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quire any change of this prohibition as applicable to Hawaii. An amendment 
to the regulation making the prohibition applicable to the State of Hawaii 
therefore is necessary. Section 15 of the Hawaii Statehood Act continues the 
Board’s economic regulatory jurisdiction over purely intrastate operations in 
Hawaii for the time being. Language changes are necessary in Part 298 also 
in order to continue the applicability to Hawaii of the presently applicable 
definition of the term “point.” 

Since the amendment preserves the status quo and does not impose any addi- 
tional burden on any person, the Board finds that notice and public procedure 
thereon are unnecessary and not required in the public interest and that the 
amendment be made effective upon less than 30 days’ notice. 

In consideration of the foregoing, the Civil Aeronautics Board hereby amends 
Part 298 of the Economic Regulations (14 CFR 298), effective upon the date of 
admission to the Union of the State of Hawaii, as follows: 

1. By deleting the definition of “point” in Section 298.1(a) (3) and substitut- 
ing a definition to read as follows: 

“(3) ‘Point’, when used in connection with any territory or possession of the 
United States, the State of Alaska, or the State of Hawaii, means any airport 
or place where aircraft may be landed or taken off, including the area within 
a 25-mile radius of such airport or place; when used in connection with the 
continental United States (excluding Alaska), it shall have a similar meaning 
but shall be limited to the area within a 3-mile radius of such airport or place.” 

2. By amending the beginning of the first sentence of subsection (b) of Section 
298.7 to read as follows: 

“(b) Within the territories or possessions of the United States, within the 
State of Hawaii, or between any two points” [remainder unchanged ]}. 
(Section 204(a), 72 Stat. 743; 49 U.S.C. 1324. Interpret or apply Section 416, 72 Stat. 
771; 49 U.S.C. 1386; and Section 15 of the Hawaii Statehood Act, P.L. 86—3.) 

By the Civil Aeronautics Board: 

[SEAL] MABEL McCart, Acting Secretary. 


[Regulation No. ER-304] 
Crvit AERONAUTICS BoarD, WASHINGTON, D.C. 
Economic Regulations amendment No. 8 to Part 298 
(Effective May 25, 1960; adopted May 25, 1960) 
Part 298—CLASSIFICATION AND EXEMPTION OF AIR TAXI OPERATORS 
TEMPORARY EXTENSION OF EXEMPTIONS FOR AIR TAXI OPERATORS 


Under presently effective provisions the exemptions provided by Part 298 of 
the Board’s Economic Regulations will expire on June 1, 1960. On April 12, 
1960, the Board issued a Notice of Proposed Rule Making which proposed a 
five-year extension of the exemptions now afforded air taxi operators, Docket 
11285. 

Some of the comments which have been received by the Board on this proposal 
raise problems to which the Board wishes to give additional consideration. The 
Board contemplates the issuance of a Supplemental Notice of Rule Making in 
which comments from interested persons on certain proposed changes in Part 
298 would be invited. However, the limited time before expiration of the 
present operating authority of the air taxi operators makes it impossible to 
complete such proceedings without providing for an interim extension of such 
authority. 

The Board believes therefore, that pending further consideration the present 
exemption authority in Part 298 should be extended in its present form. For this 
reason the Board is extending such exemptions until November 30, 1960, or the 
termination of this rule making proceeding, whichever shall first occur. The 
Board finds that the grounds and findings on which the exemption has hereto- 
fore been granted support the present extension thereof. 

Interested persons have been afforded an opportunity to participate in the 
making of this amendment and due consideration has been given to all relevant 
matter submitted. Since this extension of the exemptions contained in Part 298 
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is a rule relieving restriction, it may be made effective on less than 30 days’ 
notice. 

In consideration of the foregoing, the Civil Aeronautics Board hereby amends 
Part 298 of the Economic Regulations (14 CFR, Part 298, as amended), as 
follows, effective May 25, 1960. 

By amending the second proviso of § 298.4 to read as follows: 

“§ 298.4. Duration of eremption. * * * : And provided further, That unless 
otherwise ordered by the Board, the temporary exemption granted by § 298.3 
shall terminate on November 30, 1960, or upon termination of the rule making 
proceeding, Docket 11285, which was commenced on April 12, 1960, whichever 
shall first occur.” 


(Sec. 204(a), 72 Stat. 753; 49 U.S.C. 1324. Interpret or apply Sec. 416, 72 Stat. 771: 
49 U.S.C. 1386) 


By the Civil Aeronautics Board: 
[SEAL] Maset McCart, Acting Secretary. 
(Part 298 last printed February 20, 1952) 


Senator Encie. I was going to ask you about that. I was going to 
assume a situation in which there was no regularly scheduled air- 
line between the point of departure and the point of landing. I 
think there is, between Long Beach or Los Angeles and Catalina 
Island. But let’s assume another island, for the sake of argument, 
where there was not to that particular island. Would this operator 
then be required to have a certificate ? 

Mr. Gruuicianp. If he was under 12,500 pounds, unless he was in 
competition with an authorized helicopter operator, he would not be. 

Senator Eneie. Well, I can see that these fellows who own air- 
planes have a good deal of leeway as long as they don’t get into com- 
petition with the regularly established routes over which certificates 
have been granted, 

Mr. Giiuittanp. If the operation is under 12,500 pounds, we do 
not assert jurisdiction except in the instance we have pointed out. 

Senator Enene. Where they set up to operate a regularly scheduled 
service as a common carrier, held out to all passengers, and in com- 
petition with a certificated flight between the two points? 

Mr. Gruuiunanp. That is right. 

I think if the element of competition with an authorized helicopter 
service isn’t present, then the Board does not assert jurisdiction. 

Senator Eneris. But that rule does not apply where a pilot or an 
owner of an aircraft, on an incidental basis, on a nonregularly sched- 
uled flight, is hired as a character to fly, say, from Long Beach to 
Catalina Island ? 

Mr. Giuitmanp. That is right. 

Senator Enctie. Notwithstanding the fact that those three or four 
passengers could have gotten on a regularly scheduled flight if they 
wanted to; is that right ? 

Mr. GmuuiLanp. That is right. 

Senator Eneie. Now the one last question I want to ask: We have 
gotten this to the point where it is very clear that the place where 
the Board has difficulty with its authority is in preventing the in- 


trusion on a regularly scheduled basis by a man hold himself out as a 

common carrier, taking allcomers. 
Now, how do you determine when that sort of an operation will 

actually damage the financial stability of the licensed operations! 
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You have permitted this to occur. You have licensed some 25 of 
them. Now, how did you figure out whether or not licensing those 
fellows was not going to put the regularly licensed carriers between 
those fixed points into financial difficulties because these new opera- 
tors in that area would siphon off some of the business? That is the 
thing that Senator Gurney mentions in his letter. 

Now, how do you arrive at that? 

Mr. Gir1ittanp. Determinations were made in the Large Irregular 
case. The certificates went only to supplemental service, and supple- 
mental service presumably was only such service as w ould be over and 
above the regular service or the service that the carriers operating on 
regular routes were designed or had the capacity to carry. 

Such types of service as would come about at the time of, let’s say, 
the holding of conventions or national holidays, or because of the 
unusual demands resulting from a national disaster; children getting 
out of school at vacation time and the unusual travel that occurs at 
New Year’s and Christmas between New York and Miami and things 
of that sort where the impact of the supplemental would not take 
away from the traffic that the regularly scheduled carriers were qual- 
ified to handle. 

Senator Enoir. In have seen them run those flights in three sections. 
In other words, these big airlines just roll out another airplane. So 
you have United 26, in section 1, section 2, and section 3. 

Mr. GirLiLiaNnpb. Yes. 

Senator Eneir. So they are pretty alert to take care of those situa- 
tions; are they not? 

They know when there will be a big football game in Palo Alto. 
T have seen them running nose to tail from USC when they came up 
to play Stanford. They could have hooked them together with a 
hundred yards of rope between each one and never br oken the rope. 

Mr. Gitiittanp. I am not in a position to say, Senator, of my own 
knowledge, whether or not in some cases the supplementals might not 
have an effect on the traffic of the regularly scheduled routes. 

I do know that the Board went into that proposition in this case 
and found they would not have an adverse effect on the regularly 
scheduled carriers, and that that is part of the theory of the supple- 
mental service, that they will not. Otherwise it wouldn’t be supple- 
mental. 


Senator Enoie. I have a feeling, however, that the regular carriers 
didn’t agree with that conclusion. 

Mr. Giuum.aNnp. I think perhaps that is true. I think they con- 
tested the case pretty strongly and perhaps that might have had 
something to do with it. 

Senator Eneir. Now, all these certificates to the 25 were limited 
to domestic operations. Why shouldn’t this bill be likewise limited ? 
I understand it is not. 

Mr. GiutimiaNnp. The majority of their carriage, I believe, has in 
fact been international traffic. 

Senator Eneie. Is that a reason ? 

Mr. Grrxittanp. It has certainly been a demand. That is what the 
figures show. Again, it was an issue passed on in the case. 


Senator Enaxe. I notice that Senator Gurney mentions that. 
Mr. GriiituANnp. Yes: he does. 
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Senator Enere. He refers to the fact that these regularly scheduled 
and certificated overseas operations are having a rough time of it in 
the competition given them by foreign airlines. Does he have a point 
there ? 

Mr. Griuitianp. I think that the figures, Senator Gurney uses— 
they don’t happen to be the exact figures—are in roughly the same pro- 
portions as our figures. I haven’t any reason to challenge them or 
their significance. 

Senator Enexie. A question with reference to this proposed bill. 

Mr. GituILLANnp. Excuse me, Senator. If you will pardon me a 
minute, I do think it might be well to emphasize the areas in which 
Senator Gurney’s letter and this case are in agreement as distinguished 
from the areas in which they are not in agreement. He does urge re- 
tention on this one question, that is domestic charter flights. That is an 
area of agreement and not disagreement. 

Senater Enexte. As I read what he says on page 3, he says: 





one additional point requires elaboration. The proposed amendment of section 
401 of the Federal Aviation Act would authorize the Board to issue supplemental 
certificates for interstate, oversea, and foreign air transportation. 

It is urged that the amendment be limited to interstate operation only. Cur- 
rently the international routes are served by several U.S.-flag carriers who are 
competing with approximately 50 foreign air carriers. As a result of this compe- 
tition, U.S.-flag carriers, instead of securing 74.7 percent of the market in 1950, 
were only transporting 56.7 percent of the total passenger traffic by air in 1959, 
With unlimited competition by the supplemental carriers in these markets, the 
frequency and quality of our flag service may very well deteriorate. 

So he does agree that the certificating of oversea carriers—correc- 
tion—of these supplemental carriers be limited to domestic service. 

Would that mean that a supplemental carrier couldn’t get over- 
seas at all under these circumstances / 

Mr. Gutmann. Do you mean under the provision that Senator 
Gurney proposes / 

Senator Enexiz. No; under the one that you both agree on. You 
both agree they ought not to be certificated for oversea flights. 

Mr. Gitiiianpb. I don’t believe I said that. 

Senator Enexe. I am not going to put words in your mouth. I want 
to state the record correctly. 

As I understood, the majority of the Board and Senator Gurney 
both agree that the certificating of supplemental carriers ought to be 
limited to domestic service. Isthat correct? 

Mr. GituttLaAnp. No. I am sorry, Senator. I didn’t mean to be 
understood that way. What I mean is that we both agree that the 
carriers should be certificated for domestic service. Again let me 
say that I don’t like to put this in the posture of the majority of the 
Board as opposed to Senator Gurney. What I am here to do is to 
support the decision of the Board, because I don’t know that I want 
to indicate an individual view on this myself any more than that the 
Board has made a decision and I want to support that decision. That 
is the point. 

Senator Eneir. You have made yourself very clear. 

Mr. GitLiniaAnp. I am not undertaking to say that I personally 
agree or disagree with Senator Gurney in his views, but the Board— 
and it was a majority of the Board that made this decision and it does 
embrace travel that Senator Gurney in his letter does not agree with. 
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He does not agree with the ticketing and waybilling or traffic of that 
kind domestically and he opposes international travel of any kind, and 
travel of that kind was embraced in the large irregular carrier investi- 
gation and I think the figures show that the carri age embraced in the 
figures that I had in my statement, a larger portion of it is interna- 
tional than domestic. 

I have just been trying to check that now. 

The part of this that is relevant is the fact that this international 

transportation, although it is a considerable portion of the transpor- 
tation that is provided by the supplementals, is only in fact about 
2 percent to 3 percent of American international transportation. That 
is, as compared to the certificated carriers, which would run up some 
97 or 98 percent of it. That might have some relevance to how much 
impact the international transportation of these supplemental carriers 
would have on the position of the other American carriers. 

Senator Enerr. I think you have clarified that point. I misunder- 
stood you to begin with. I thought you were speaking of a point on 
which the majority of the Board, whose opinions you are expressing 
and not. necessarily your own was in agreement 

Mr. GrtitaAnp. What I am trying to do is express the opinion so 
the case that was decided by the Board. 

Senator Enere. And Senator Gurney feels that certificating over- 
sea routes on a supplemental basis would be bad, if I read this correctly. 

eee AND. That is right. 

Now, I do have that figure i in this prepared statement. The domes- 
tic traffic of the supplement: il air carriers was 312 million passenger- 
miles. 

The international traffic was 696 million passenger-miles, so it is 
quite a significant part of this picture. Although in reference to 
the carriage of the other American domestic carriers—that is the 
regularly certificated route carriers, it is only 2 to 3 percent. It is 
very small. 

Senator Enerr. Just one question with respect to this bill that was 
sent up. As I understand, this bill in general terms would issue 

“grandfather” certificates to those supplemental carriers that were 
grt ranted certificates prior to the action by the appellate court and, 
secondly, would broaden the authority of the Board to issue further 
certificates within the general conditions laid down in this proposed 
act; is that right? 

In other words, you don’t limit yourself just to saying “We want 
what we did heretofore approve,” but you say in addition to that you 

want the power to proceed to certific ate in proper cases, other supple- 
mental carriers who may come along and qualify under the conditions 
that you have prescribed ; is that. right? 

Mr. Ganuittanp. Well, yes; although I don’ t know that we think of 
it in terms of broadening the authority. It is simply to make sure 
that we do have the authority to do what we have already done and 
as you suggest do it with reference to other carriers if they come in 
and make 2 good case, to be added to the class of supplementals. 

Senator Enetx. I think counsel has a question. 

Mr. Mvurrrry. Mr. Chairman, can you tell us if this bill gives the 
Board any power to change the terms of existing certificates for local 
service carriers, or trunk carriers ? 
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Mr, GriuiLtLanp. Did you say trunk carriers? 

Mr. Mureuy. Trunk carriers or local service carriers. 

Mr. GiLuitLanp. Not on local service. It would on these supple- 
mentals; not as to local service or trunk. 

Mr. Mvurrnuy. It wouldn’t give the Board any authority to limit 
the schedules, for example, of a trunk carrier, or a local service 
carrier ? 

Mr. GitLy_Lanp. No. 

Mr. Mureuy. Is it possible for you to give us some definition of 
what you mean by a supplemental air carrier, in a little more elabora- 
tion than what we find in the draft bill ? 

Mr. Gruiiianp. Of course, the draft bill does contain, I think, 
quite a good definition of “supplemental carrier,” but we have had, 
of course, this traffic situation, or at least the Board found it to exist 
where there would be unusual demands for services that would come 
about because of holidays, vacation time, sports events here and there, 
because perhaps of a disaster or emergency that would create a demand 
for immediate movement of traffic; vacation times coming at schools, 
and things of that sort. 

The regular carriers were not entirely qualified. They created a 
kind of a traffic vacuum. It was the thought then of the Board, as I 
understand it, that these carriers could provide a supplemental service. 
That is, to flow into that vacuum and fill it up as a supplemental 
service purely. Not to take away the traflic of the regular carriers, but 
to fill up the gaps and holes. I suppose that you could have a case of 
an industrial emergency of some sort that would create that type of 
movement of traffic where the regular carriers would be otherwise oc- 
cupied and not prepared to move into the area to take care of the 
traffic. 

Now, that is what the Board thought was a supplemental service. 

Mr. Murpuy. Is there anything in this bill which would give the 
Board authority to eliminate the finding, as a condition precedent 
to the issuance of a certificate to a supplemental carrier, of public 
convenience and necessity ¢ 

Mr. Gittm1aNnp. That is a statutory requirement. There would 
have to be a finding of public convenience and necessity, there would 
have to be a finding of need, and there would have to be a finding of 
qualification as to the applicant carrier. 

Mr. Morrny. Is that in the bill? 

Mr. Gituitianp. Yes. 

Mr. Murpeny. Could you tell us where that is? 

Mr. GiLuiLLanp. Section 2 refers to a new subsection, section 


401(d) (3) (i): 


In the case of an application for a certificate to engage in air transportation 
as a supplemental air carrier, the Board may issue a certificate authorizing the 
whole or any part thereof for such periods as may be required by the public 
convenience and necessity, if it finds that the applicant is fit, willing, and able 
properly to perform the service of a supplemental air carrier and to conform to 
the provisions of this act and the rules, regulations, and requirements of the 
Board hereunder. In determining whether an applicant for such a certificate is 
fit, willing, and able within the meaning of this paragraph, the Board shall 
give consideration to the conditions peculiar to supplemental air transportation, 
including the nature of the public need found to exist * * * 


—and the paragraph continues with language germane to those re- 
quirements. 
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Mr. Mureuy. This bill waters down the standard for the finding 
of fitness for a supplemental carrier, or reduces it as compared to 
existing law. 

Mr. GituiLanp. I don’t think it does. What it does do is make 
the question of fitness applicable to the purpose of local service, of 
supplemental service, merely, rather than to the thought that this 
carrier might be required to serve all and sundry, all at once, all 
over the United States. 

Mr. Moreny. In determining the fitness of the 25 carriers who 
were certificated by the Board in 1959, what tests or standards were 
applied there in order to come to a conclusion ¢ 

Mr. GiLuiLLANp. These carriers were generally not new in the 
business. They had been in the business and the Board was able to 
appraise them from the standpoint of what they had done. What 
their experience was. Whether they, had demonstrated a capacity 
to fill this kind of a need in their operation theretofore and whether 
they were dependable and trustworthy and whether they were the 
type of carrier—whether their qualities were such that they could 
be expected to abide by the law and the rules and regulations of the 
Board. Those were the things examined into most closely by the 
Board on the question of fitness. 

Mr. Murruy. And all those certificates were limited to domestic 
operations to fly points in the United States, as I remember; is that 
correct 

Mr. GuILLANnp. Well, that is so. Although the transatlantic op- 
erations are involved and, of course, they have engaged in inter- 
national carriage and have continued to do. 

Mr. Murruy. Now, would those certificates make them eligible for 
subsidy at some future date? 

Mr. GrtuiLLanpb. I would say not. 

Mr. Murruy. And there has been no subsidy in the supplemental 
air industry ¢ 

Mr. GruumLanp. No. 

Senator Enaie. Thank you very much, Mr. Chairman, for that 
very fine statement, and the information you have given the sub- 
committee. 

Mr. GiLuiLAnp. I think in connection with the authority of the 
small carriers under 12,500 pounds, I would like to submit our part 
298 of the regulations that deals specifically with that problem. 
Would that be permissible, Mr. Chairman ? 

Senator Enete. It certainly would, and without objection the state- 
ment, when submitted, will be made a part of the record at the 
point where the questions were asked, so that those reading the record 
will get your full statement at the time that the matter is under 
discussion. 

In addition, if there is any further comment you wish to add for 
the purpose of clarifying the record with reference to a charter service 
by air carriers with a gross of 12,500 pounds or over, that would be 
acceptable also. I would like to get a very clear definition in the record 
as to what these people are permitted to do, without a certificate, so 
that we can have that very clearly in the record, and then we will 
know precisely what they need a certificate for when and if a certificate 
Is granted. 
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Senator Eneir. Our next witness is Mr. Stuart G. Tipton, presi- 
dent of the Air Transport Association of America, 1000 Connecticut 
Avenue NW., Washington, D.C. 

Mr. Tipton, we are glad to have you here again and to have your 
testimony on this important matter. I observe you have a statement 
of some length which you can either put in the record and summarize, 
or read, as you prefer. 


STATEMENT OF STUART G. TIPTON, PRESIDENT, AIR TRANSPORT 
ASSOCIATION OF AMERICA, ACCOMPANIED BY CLIF STRATTON, 
JR., ASSISTANT GENERAL COUNSEL, AIR TRANSPORT ASSOCIA- 
TION OF AMERICA 


Mr. Treron. Mr. Chairman, I want to thank you very much for 
this opportunity to appear before this committee again. 

Before starting I would like to introduce Mr. Clif Stratton, who is 
assistant general counsel of the Air Transport Association, who may 
have occasion to answer questions during the presentation. 

If I may, Mr. Chairman, I will read my statement at this time. It 
is longer than has been my custom to present to this committee or to 
any other, but this matter presents such tremendously important 
questions that we thought it essential that it be fully presented. 

Senator Enere. You may proceed. 

Mr. Treron. My name is Stuart G. Tipton. Iam president of the 
Air Transport Association of America, which is composed of substan- 
tially all of the certificated, regularly scheduled airlines of the United 
States. Our membership includes the trunklines and local service air- 
lines operating within the continental United States, airlines operat- 
ing in and to the new States of Alaska and Hawaii, U.S.-flag interna- 
tional airlines, all three domestic helicopter airlines, and most of the 
US.-flag, all-cargo airlines. 

My testimony is addressed to the extensive substitute for S. 1543, 
proposed by the Civil Aeronautics Board, through then Chairman 
James R. Durfee, in its letter to Chairman Monroney, April 28, 1960. 
There have been some changes, but that was the bill we had available 
to us at that time. 

In these closing weeks of a most busy session, the Civi] Aeronautics 
Board is asking the Congress to take hasty and precipitate action 
which we believe would be a radical departure from the basic policies 
of the act—policies which experience has proved are sound and neces- 
sary for the development and preservation of this Nation’s air trans- 
portation system. 

As a background for its present deliberations, we believe the com- 
mittee should be aware of the history and background of the problem 
which brings these parties before you today. 

It has been suggested that the supplemental carriers have long been 
in operation under color of law and pursuant to a thoughtful and con- 


sidered plan of regulation by the Board. It is suggested to you that 
their present situation is simply an unforeseeable accident of litiga- 
tion. This simply is not the fact. The large irregular operators came 
into existence begining in 1945 without the knowledge, intention, or 
any purposeful action by the Board. Asa matter of fact, before the 
Board even had a chance to formulate a program to bring these opera- 
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tors without the regulatory framework of the act, many of them were 
engaging in extensive intercity common carrier operations without the 
least semblance of regulation. 

There followed a series of regulatory measures together with en- 
forcement proceedings against the more flagrant violators, a program 
which, however well intentioned, proved unequal to the problem it was 
intended to solve. 

After 5 years of ineffectual attempts to regulate, the Board in 1951 
launched the Large Irregular Carrier Investigation, which gave rise 
to the court litigation which brought the Board before you with its 
present proposal. When the investigation was only half finished, the 
Board suspended the taking of evidence, and in 1955 issued a decision 
on an incomplete record. It should have been no surprise that the 
policy of that decision and the attempt to implement it under section 
416(b) of the act were held invalid by the courts. 

There followed more proceedings, another decision in which the 
yolicy of the 1955 decision was swallowed whole, and an attempt to 
issue certificates which were clearly in violation of the plain language 
and the regulatory plan of the act. 

In short, the present situation is the product of years of ineffectual 
regulation followed by two decisions which in their very inception 
should have been recognized as contrary, not simply to the form of the 
act, but the basic congressional policies announced in it. 

So much for looking backward. There is no point in doing so any 
more. The committee is faced with the practical problem of legis- 
lating on the issues which this history has caused to arise and we pro- 
pose to make recommendations which will preserve the operations of 
the supplementals without impairing the sound policies previously 
laid down by Congress. We will oppose granting power to the Board 
to regulate the schedules and equipment or accommodations of air 
carriers. We will oppose the establishment of two standards of fit- 
ness in the air transport industry. We will oppose the certification of 
air transport operations without findings of public need for the car- 
rier’s service. We will support legislation which authorizes the Civil 
Aeronautics Board, if there is now doubt as to its authority, to issue 
certificates for all-charter operations on an area basis. The remainder 
of this statement will be devoted to an explanation of these positions. 

As the committee will recall, the Civil Aeronautics Act of 1938 was 
adopted to deal with a situation which one of the congressional com- 
mittees recommending the legislation described as “chaotic.” 

Of the $120 million invested in the industry to that date, half had 
been lost. The excesses of unregulated competition and lack of se- 
curity of route jeopardized ability to attract private investors and 
build the kind of air transport systems the public interest demanded. 
As the late Senator McCarran eloquently put it, the legislative studies 
by this committee and other committees— 
revealed that if we were to expect air transportation to develop into a sturdy 
form of transportation rather than a perilous adventure, the economic stabil- 
ity of this industry had to be assured. 

Much progress has been made toward this goal of a sturdy, eco- 
nomically stable, air transport industry. This progress is not yet 
complete. For the investor in an airline, the adventure has not ceased 
to be perilous, even though the peril is less than it was 20 years ago. 
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The last few years have seen a rash of airline financial problems, criti- 
cal for some companies, serious for many others. Some of these 
financial problems may indicate the need for better administration 
of the regulatory plan; others may reflect fallibilities of managerial 
judgment and sabdlteticr still others may be simply the sort of thing 
we expect from time to time in this dynamic and volatile industry. 

The low earnings and fiscal turbulence of the last 3 years make clear 
that an airline certificate is not a sinecure. They also make clear that, 
at the present time, proposals for change in basic elements of the act 
should be serutinined with particular care, and adopted only if care- 
ful deliberation indicates they will strengthen—and not weaken—the 
underlying congressional plan for regulation of air transportation. 

The keystone of this regulatory plan, as has often been said, is the 
certificate of public convenience and necessity. 

The Congress has carefully defined the terms and content of such 
certificate, and the conditions upon which it can be issued, so as to 
ensure that it not only will give the holder a measure of security of 
route, but also will assure that his operations will serve the public 
interest. At the same time, the act seeks to make sure that certificate 
holders will function as private enterprise—companies dedicated to 
ere service, subject. to Government regulation in the public interest, 

ut nevertheless private enterprise. 

Thus, the certificate prescribes the points to be served, and the 
service to be rendered. The certificate issues only after the applicant 
has proved that the particular service authorized by the certificate will 
serve the public convenience and necessity, and has also proved that he 
is fit, willing, and able to perform that service properly and lawfully. 

Once the certificate issues, the holder is obligated to provide safe and 
adequate service, at just and reasonable rates, under honest, economical, 
and efficient management. 

The certificate may not, however, be used as a device whereby a 
Government bureau circumscribes and controls the holder’s right. to 
rene the number of trips, and the equipment and facilities, which 

is service to the public requires between the points and in the type of 
service covered by his certificate. 

These elements of the certificate and the certification process are 
important and embody sound regulatory concepts. The Board’s 
instant proposal would detract from the soundness of the regulatory 
plan in significant respects. It would change the act so as to empower 
the Board to— 

(a) Use the certificate as a device to dictate schedules, equip- 
ment, and facilities. 

(6) Issue certificates for any type of service without specify- 
ing points to be served. 

(ce) Certificate regardless of whether there is any public need 
for the particular carrier’s services. 

(d) Certificate on the basis of general fitness, regardless of the 
limited experience and fitness of the particular carrier. 

Each of these elements of the Board’s proposal is unsound. 

Take, first, the matter of a certificate limitation upon the right to 
add to or change schedules, equipment, accommodations, or facilities. 

As I noted a moment ago, while the act seeks to enlist private enter- 
prise in the public service, under appropriate regulation by a Federal 





OE a ee ae 


eee ee 








\ 


1 
) 
f 
C 
e 
0 
by 


es. 
er- 
ral 





AMENDMENTS TO THE FEDERAL AVIATION ACT OF 1958 43 


agency, it does not contemplate that such private enterprises will be- 
come mere creatures of the Federal agency. Thus, while section 
401(e) of the act directs that the certificate shall specify the points 
to be served, and the service to be rendered, by the certificate holder, 
it also specifically states— 

No term, condition, or limitation of a certificate shall restrict the right of an 
air carrier to add to or change schedules, equipment, accommodations, and fa- 
cilities for performing the authorized transportation and service as the devel- 
opment of the business and the demands of the public shall require. 

This is a very important provision to ensure that this industry is 
regulated as private enterprise serving the public interest. It says 
that once the Board finds a given carrier fit to provide a given serv- 
ice—passenger, mail, cargo, helicopter, or whatever—between speci- 
fied points, it shall not then seek to manage such details of his busi- 
ness as telling him what schedules he can operate and when or—to 
take another example—whether he can use new or only second-hand 
equipment. 

This inhibition against Government dictation of schedules and 
equipment is, we submit, the soundest of regulatory concepts. If the 
public needs a carrier’s service, and the Board certificates the carrier 
for that service, the carrier should be free to compete as vigorously 
as he can, to build up his business as much as he can, to operate as 
often as he can, and to use whatever equipment he can. 

This is, we submit, the source most consistent with a free, competi- 
tive economy harnessed to public service. If the very certificate that 
authorizes an airline to provide a particular service were also to 
limit the quantum of service to be provided, then we would have the 
most vicious sort of planned economy. The certificate holder would 
be told to compete, but not too much; to serve, but not too much; and 
to make his business as successful as he could, but not any more suc- 
cessful than preordained by the regulatory plan. 

We believe—and I would like to make this very clear—that it is 
sound for the Board to regulate by determining what service the 
public needs, by what carriers and where. The Board should, we be- 
lieve, be in a position to certificate two or six or nine or other number of 
carriers to compete between a given pair of points in passenger, mail, 
and freight, or to certificate only a single such carrier between a pair of 
points, as it determines the public need ; to determine that over certain 
routes one or more all-cargo carriers are needed ; to authorize helicop- 
ter service, or pickup mail service, or escorted tour service, in certain 
areas—but not in others—in accordance with the public need. 

Such regulation of the service to be rendered, and where it is to be 
rendered, is sound within the concept of the act. It harnesses the car- 
rier to needed public service—and gives full scope to his initiative and 
ingenuity and resources to provide that public service the best he can. 

It is not, on the other hand, sound to attempt to regulate by author- 
izing a carrier to provide a service, but only a little bit of it. Such an 
approach is uneconomic. It circumscribes the carrier’s opportunity 
to apply his initiative and enterprise; it deprives him of the fruits of 
his endeavor ; and it inhibits him as a competitive force. 

The provision of section 401(e) of the act which forecloses the Board 
from conditioning a certificate so as to limit the number of schedules 
was carefully drawn by the Congress to serve just such purposes as I 


44 AMENDMENTS TO THE FEDERAL AVIATION ACT OF 1958 


have outlined. A proposal that the regulatory agency be empowered 
to limit schedules was considered at some length and then killed by a 
congressional committee. 

I will not, at this time, review the legislative history at length. A 
single quotation should be sufficient. Commissioner Joseph B. East- 
man apparently struck the proposal its death blow when he testified : 

While the bill gives the Commission authority to fix standards of service, the 
air carriers propose that the Commission be given specific jurisdiction, upon 
complaint of other air carriers, to limit the number of schedules flown. This 
is an unusual limitation upon competition, and they should prove their case at 
public hearings before you propose it. (Hearings on 8S. 2 and 8. 1760 before a 
subcommittee of the Senate Committee on Interstate Commerce, 75th Cong., 1st 
sess., 338 (1937) .) 

The Board, nevertheless, would now like to have this power. It has, 
indeed, already—and despite the clear language of section 401(e) of 
the act—sought to exercise such power. Early in 1959, it purported to 
certificate some 25 carriers, the former “large irregulars,” for a so- 
called supplemental service. One feature of these certificates was to 
have been a limitation that the holder could not operate more than 10 
individually ticketed flights in each direction between any given pair 
of points in any calendar month. Such a limitation clearly violates 
both the letter of the act, and the purpose of the congressional mandate. 

It was, not surprisingly, stricken down by the U.S. Court of Ap- 
peals, District of Columbia Circuit. The purported certificates were 
set aside as unlawful, and the matter remanded to the Board for fur- 
ther, lawful, proceedings. 

The court thus, in effect, told the Board it had undertaken to regu- 
late in an unlawful and unsound manner, and admonished it to pur- 
sue, on remand, a sound regulatory approach. 

We believe the Congress should likewise direct the Board to develop 
a proper regulatory approach, within the congressional mandate. We 
believe the Congress should reject the Board’s proposal on this point. 

What the Board proposes, it will be noted, is that it be given a 
potentially far-reaching blank check to condition certificates so as to 
control and limit schedules, equipment, facilities, and accommodations. 
The Board suggests that it be empowered to issue certificates for 
“supplemental air transportation,” which will contain “such limita- 
tions as to frequency of service, size or type of equipment, or other- 
wise, as will assure that the service so authorized remains supple- 
menta * * * ” Moreover, section 401(e) of the act would be amended 
so as to authorize, in a certificate for “supplemental air transporta- 
tion,” limitations “to assure that the services are limited to supple- 
mental air transportation.” 

These amendments are, in any view, loosely drawn. There is no 
understandable definition of “supplemental air transportation,” which 
apparently could mean whatever the Board chose to regard it as mean- 
ing, at any given time, so long as the Board inserted in the certificate 
a limitation on schedules or equipment “or otherwise” to “assure that 
the service so authorized remains supplemental.” The Board has 
previously said, in an order issued in 1955, that the term “supple- 
mental” is “relative” and “not susceptible of rigid definition.” And, 
in an article published the following year, one Board member went 
even further and characterized the local service carriers as offering 
“a, valuable supplemental service.” 
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By the same token, the service of the all-cargo carriers could per- 
haps be deemed supplemental. And, for that matter, I suppose it 
could be argued that the services of any carrier newly certificated be- 
tween points already being served are “supplemental” and therefore 
subject to limitation to keep them “supplemental.” 

The instant proposal does not tie the limitation the Board could 
impose to 10 flights a month or any other number; it could, for all that 
appears in the draft, be 2 flights a day, or 5, or 10, or 50, or some 
number to be prescribed in a periodic directive as to the current 
definition of “supplemental.” 

But I am not here to carp at the looseness of the draftsmanship of 
the Board’s instant proposal. We have, as I have tried to indicate, 
a basic objection to any proposal that would enable the Board to at- 
tempt to regulate by controlling such matters as the schedules and 
equipment of acarrier. We think this is unsound. 

We think the Board has, for many years, been on an unsound 
regulatory tangent by attempting to deal with the so-called “irregu- 
lars” or “supplementals” on the basis of limitation of schedules. It is, 
we believe, high time that the Board pursue a regulatory approach to 
this group of carriers based on the regulatory principles embodied in 
the act. 

Certainly, the Board should not expect. the Congress, in the short 
time remaining in this session, and under present conditions, to adopt 
a proposal such as this one, making fundamental changes in the very 
basic concepts of the act. 

Now, as to the outlines of a regulatory approach consistent with the 
act, and resting on sound principles, we believe that such an approach 
| can be readily worked out if the Board now turns its attention—as it 
should have long since—to regulation based on what service is to be 
| provided, where, and by whom, instead of trying to permit certain 
“arriers to engage in a little scheduled air transportation, but not very 
much. 

With respect to what service should be provided under this ap- 
proach: We believe this could well be built around the provision of 
charter services, which in fact constitute the bulk of the operations of 
most of the carriers which the Board purported to certificate as 
supplementals. 

Thus, based on revenues as reported to the Board for the fiscal year 
1959, only 2 of the 25 carriers purportedly certificated as “supple- 
mentals” had substantial individually ticketed operations for that 
year. These 2 carriers accounted for almost 90 percent of the non- 
charter revenues of this entire group of 25 carriers. For the remain- 
ing 23 carriers, charter and contract accounted for 95.4 percent of total 

transport revenues, and individually sold services accounted for only 
h 4.6 percent. An approach designed to authorize them to conduct 


a charter services, without limitation as to frequency of schedule or type 
e of equipment, would be consistent with the regulatory concepts em- 
ut bodied in the act. It would be regulation based upon the service to be 
s offered, rather than upon artificial limitation of the quantum of 
.é service. 

d, _ It should be noted that the Board’s two hearing examiners, in their 
it initial decision in the proceeding which culminated in the purported 
1g “supplemental” certificates, originally found that the authority 
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granted these carriers should be basically only to conduct charter 
operations, and should not include authority to conduct individually 
ticketed services of a route-type nature. Two members of the Board 
advocated the all-charter approach, but were outvoted by the three 
members who felt that a limited individually ticketed authority should 
also be granted. 

Thus, of the 7 men who devoted their talents and expertness to de- 
ciding the scope of the authorization, 4 rejected the notion that the 
10-flight grant for individually ticketed flights would serve the public 
interest and accord with the sound regulatory concepts of the act, 
while 3 favored a limitation-of-schedules approach. 

Now, that the court has made clear that a limitation-of-schedules 
approach is not permissible under the act, it would not be amiss for 
the present Board to reappraise the thinking of its predecessors and 
see if an all-charter authorization for these carriers is not the most 
that is required by the public interest. Certainly, the Board should be 

repared to speak most precisely on this point before it urges the 
Dickie to undertake fundamental change in the act. 

This brings me to the question where this all-charter service should 
be authorized. 

At this point, it is appropriate to discuss briefly the requirement of 
the first sentence of section 401(e) of the act that— 

Each certificate issued under this section shall specify the terminal points 
and intermediate points, if any, between which the air carrier is authorized to 
engage in air transportation and the service to be rendered * * * 

The requirement that the certificate designate the points to be 
served—as well as the service to be rendered—is, we believe, important 
to the sound implementation of the congressional regulatory plan. 
A carrier could scarcely be se pented: much less required—to provide 
adequate service, absent a designation of points. 

The purpose of requiring the Board to find a need for service would 
be negated if the carrier could then fly anywhere. There could be 
neither security of route, nor regulatory control of competition, if 
carriers were free to pick and choose, start up and abandon, routes at 
will. 

As the legislative history of the act will show, the Congress had such 
concepts in mind when it deliberately adopted the specification-of- 
points requirement in section 401 (e). 

One of the reasons the Board’s purported certificates for “supple- 
mental” air service were held unlawful is that the Board ignored 
the plain language of this requirement, and sought to issue certificates 
which did not specify points, but authorized the holders to fly any- 
where in individually ticketed services (subject to the 10-flight 
limitation). This departure from the act the court quite properly 
struck down. 

Here, again, the Board proposes that the Congress quickly change 
the act so as to override the court decision. The suggestion is that 
a certificate for “supplemental air transportation”—whatever that 
means— 





shall designate the terminal and intermediate points only insofar as the Boaru 
shall deem practicable and may designate only the geographical area or areas 
within which service may be rendered. 
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This we regard, for reasons previously indicated, as unsound ror 
individually ticketed services. An individually ticketed service, by 
its very nature, should be responsive to the needs of the public for 
service between particular points. If there is a need for such route 
service, the Board should so find when it issues the certificate. If 10 
cannot so find, as to any given pair of points, the certificate should 
not issue. 

It is to be recognized, however, that for a charter service, specifica- 
tion of points may not be important. The Congress so recognized 
when it provided, in the last sentence of section 401(e) of the act, 
that a certificate holder may make charter trips “without regard to 
the points named in its certificate, under regulations prescribed by 
the Board.” 

In so doing, the Congress recognized that ability to conduct charter 
trips, without being trammeled by the particular combination of 
points set forth in the route certificate, was an essential adjunct to 
the route service. Where the customer’s requirement is for a plane- 
load service, it frequently embraces a combination of points not wholly 
on the carrier’s routes—and perhaps not covered by any combination 
of certificated routes. 

Moreover, since the demand for planeload service between any given 
pair of points is likely to be sporadic, it does not always readily lend 
itself to advance specification of points in the certificate. 

It would, accordingly, do no great violence to the regulatory scheme 
if the Board were to issue certificates solely for charter trips which, 
in lieu of specifying “points” to be served, designated the area or 
areas within or between which the charters were to operate. The 
recent court litigation, as we understand it, did not particularly focus 
upon the propriety of an “area” certificate for all-charter operations. 

On the other hand, there could well be a question, at this juncture, 
whether an all-charter certificate might not have to specify points, 
pursuant to the first sentence of section 401(e) of the act, even though 
the last sentence of that section might make such specification appear 
superfluous. If this is deemed a possible problem, a simple clarifying 
amendment should suffice to make crystal clear the Board’s author- 
ity to issue all-charter certificates on an “area” basis. This could be 
modeled on the second sentence of section 401(e) of the act, and would 
read as follows: 

A certificate issued under this section to engage solely in charter trips in air 
transportation shall designate the terminal and intermediate points only inso- 
far as the Board shall deem practicable, and otherwise shall designate the area 
or areas within or between which such charter trips may be flown. 

We would have no objection to such amendment. 

Another area in which the Board’s proposal entails unsound and 
undesirable departure from the act and proper principles of regula- 
tion has to do with the question of who should be awarded a cer- 
tificate. 

Under the present act, to answer the “who” question affirmatively as 
to any given applicant, the Board must make two basic findings: 

1. That the service of the particular applicant is required by the 
public convenience and necessity. 

2. That the applicant is fit, willing, and able to perform the par- 
ticular service properly and in conformity with law. 
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These two basic prerequisites are spelled out in section 401(d) of 
the act. 

The Board’s proposal, as we understand it, would eliminate, or 
water-down to virtual meaninglessness, both of these requirements 
insofar as a certificate for “supplemental air transportation” is con- 
cerned. The Board, in transmitting its proposal to the chairman of 
the committee, candidly states as one purpose: 

The present stringent requirement of fitness should be reduced so that only 
general findings of fitness need be made for supplemental service. 

The Board’s letter of transmittal is silent with respect to the present 
requirement of finding the service is required by the public con- 
venience and necessity, but examination of the proposed bill indicates 
it would simply be wiped out. 

I think Chairman Gillilland clarified that some, and our construc- 
tion of the bill may not be right on that point. I will discuss that a 
little bit later. 

In our view, the Congress should not countenance the proposed 
tampering with the “fitness” and “need” tests for certification. These 
are two of the act’s most important protections to the public interest. 

Taking up, first, the “fitness” standard. This is not, of course, a 
standard peculiar to the Federal Aviation Act. The Congress in- 
corporated exactly the same language in the Motor Carrier Act of 
1935—and for exactly the same purpose, to screen out the unfit and 
irresponsible, and thus protect the public. Likewise, the same lan- 
guage appears in most State public utility laws, many of which pre- 
date the Federal legislation. 

The urgency of retaining and applying in air transportation the 
fitness standard—the “stringent” fitness standard, if you want to use 
the Board’s adjective—can be readily documented. The long and 
sorry history of the abuse and mistreatment of the public by miscel- 
laneous “nonsked” and “irregular” carriers is a case in point. It can 
be directly related to the Board’s failure to apply the fitness standard 
to these carriers. 

This committee is, of course, familiar with the broad outlines of this 
sordid story. I would nevertheless like to review some aspects of it 
briefly, so as to put in perspective the importance of the fitness stand- 
ard. And, before doing this, I would like to emphasize our belief that 
the bulk of the 25 carriers to whom the Board purported to issue 
“supplemental” certificates are blameless of the sort of misconduct 
which blackened the name “nonsked,” and are no doubt fit for future 
operations under appropriate regulatory authority. But—and this I 
would also like to emphasize—we do not believe the Board has yet 
done the job it should have done, under the statute and in the public 
interest, in screening out the unfit. 

The nonscheduled or large irregular carriers, it will be recalled, 
originally got into business some 15 years ago under a broad, blanket 
exemption which required none of them to show either fitness, or a 
need for his services. By 1947, the Board found that operations by 
some of this group had— 


* * * resulted in numerous complaints to the Board concerning tariff and 
operating practices, including but not limited to failure of such carriers to per- 
form the services agreed upon, great variations in the fares and rates charged 
by the same carrier for comparable service, failure to make refunds to passengers 
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and shippers for transportation not performed, misrepresentation of equipment, 
facilities, and services, and use of inadequate and makeshift equipment and 
facilities. (Regulations No. 388, May 5, 1947, 12 F.R. 3076.) 

These abuses of the public were, it will be noted, the typical sort of 
thing likely to occur where a carrier goes into business without ade- 
quate financial resources, a proper organizational basis, and a plan 
for operations prepared by competent “personnel—the classic tests of 
fitness, applied by the Board in normal certificate cases. 

But, unfortunately, the Board did not at that time undertake a 
program to apply a fitness standard to these carriers. It merely 
required the “large irregulars” to obtain a letter of registration— 
which issued upon a simple one-page application, without any re- 
quirement as to need or fitness. 

At one time, there were 109 of these letters of registration out- 
standing; the 25 carriers to whom the Board purported to issue sup- 
plemental certificates are the survivors. 

By 1949, it became apparent the “letter of registration” program 
had not solved the problem. The Board found that— 

* * * the widespread abuses noted by the Board in its findings attached to the 


revision of section 292.1 in May of 1947 have not only continued, but in many 
respects have become greater and more flagrant. (Regulations No. ER-142, 


April 13, 1949.) 

At this point, the Board announced a program for a carrier- -by- 
carrier review of the qualifications of each of the “large irregulars,” 
looking toward either cancellation of the carrier’s letters of regis- 
tration, or issuance of a specific individual exemption. This pro- 
gram was not, however, carried through. Instead, in 1951, the Board 
instituted the Large Irregular Carrier Investigation, doc ket No. 5132. 
The specific fitness of each of the irregulars and the need for his 
particular services, were among the stated issues in this proceeding. 

And, if ever a record showed the importance of painstaking appli- 
cation of the fitness standard, this one did. Voluminous evidence 
was adduced by, among obners, local Spvernnperity and better business 
bureaus, who—as re “interested primarily 
in assuring protection eaben malpr actices of which many irregular 
carriers and their ticket representatives or owners have been guilty.” 

Based on this record, the Board and its examiners in their 1955 
decisions cataloged—but in greater detail—essentially the same abuses 
the Board had found in 1947. 

Thus, it was found in 1955 that— 








The record is replete with evidence that there has been widespread violation 
of law and regulation and failure to fulfill the duties to the public which a 
common carrier should assume. These matters have taken the form of * * * 
stranding of passengers, failure or refusal to make refunds on tickets where 
the prospective passenger was not carried. Many operations have been started 
on the basis of complicated financial manipulations whereby there was no 
money invested in the business. In some cases, the transportation tax collected 
from the travelers for the Federal Government was used as working capital. 


And the examiners declared that while they “do not find that all 
of the irregular carriers have engaged in these wrongdoings, so many 
have done so that the matter cannot be shrugged aside as one of iso- 
lated individual defections.” 

This record, running back so many years and featuring findings 
made, in almost the same words, in 1947, and again in 1949, and again 
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in 1955, is convincing evidence of the importance of regulation based 
on specific findings of each carrier’s fitness. On each occasion, the 
Board was referring to the sort of abuse of the public which most 
likely reflects attempted operation by a carrier lacking the financia] 
resources and organizational responsibility that meet the fitness 
standard. 

Against this background, we believe that the Congress should reject 
the Board’s present proposal that “only general findings of fitness need 
be made for supplemental service.” For entirely too long, the public 
has had to suffer the consequences of operations by carriers who never 
met the fitness standard which the Congress adopted in 1938. 

As the Board has advised the Congress, the purpose of this proposal 
for “general” findings of fitness is to enable the Board to rely wpon 
the same sort of findings of fitness that it made in its 1959 decision 
granting “supplemental” certificates. These are the findings which 
the court struck down as not in compliance with the act. And even 
a brief analysis of these findings will indicate doubt that the Board 
has yet attempted an adequate screening of these carriers for fitness, 
having in mind the important protection to the public involved. 

Thus, one of the applicants, who was found “fit” had a net worth 
of barely $19,000, including a fleet consisting of a wrecked DC-3 pur- 
chased for $75, and another of the applicants had a negative net. worth 
of over $188,000. The first had not operated at all for 6 years, and 
the second only sporadically since 1954; nevertheless, each was given 
certificate authority to operate nationwide passenger or cargo serv- 
ices. This sort of approach is virtually an open invitation to more 
of the “stranding of passengers, failure or refusal to make refunds” 
which has been all too frequent in the past. 

Under the Board’s “general” findings of fitness, carriers which had 
formerly operated only charter flights, or flew exclusively for the 
military, were authorized to engage in individually ticketed pas- 
senger service; carriers which had flown only overseas were author- 
ized to operate domestically; carriers which had carried only freight 
were authorized to transport passengers; carriers which had oper- 
ated mainly in or from Alaska or from southern California, were 
authorized to conduct all of the above types of operation throughout 
the United States. This sort of scatter-shot approach to fitness the 
court recognized as contrary to the congressional mandate. As the 
court said : 

In many instances, the prior operations of individual applicants had been 
small or specialized, and in many. instances the financial resources, adequate 
for the types of operations theretofore conducted by the carriers, were inadequate 
for operations of the scope authorized by the certificates. 

But the inadequacy of this generalized approach to fitness becomes 
even more apparent when one considers cases where the Board appar- 
ently would have certificated the applicant as “fit,” had not the 
vagaries of fate caused it to reopen the proceeding for additional 
evidence. 

Thus, the Board’s 1959 decision found one applicant “fit” on the 
basis that, while its corporate balance sheet showed inadequate finances, 
its principal stockholder was a man of means who could make good 
any losses. This, in itself, is a curious finding for a regulatory agency, 
since it seems to say that a wealthy man can rely on his personal wealth 
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to establish financial “fitness” of an incorporated carrier—but still 
keep himself in a position to draw at will the corporate veil against the 
carrier’s creditors. 

In any event, it transpired that the principal stockholder had died 
shortly before the Board’s decision. The Board discovered this fact 
before the certificate had been physically delivered to the carrier, and 
withheld issuance of the certificate pending further proceedings to 
determine what provision, if any, had been made to replace the prior 
stockholder. The significant pomt may well be that, had death here 
occurred some few weeks later, when the certificate was firmly in the 
hands of the corporate applicant, there would have been no way for the 
Board to recall its action. 

In another instance, the Board’s examiners found an applicant 
financially “fit,” but the Board deferred final decision because of a 
reported change in management. On September 25, 1959, the Board 
entered an order, consented to by the carrier, which suspended its 
operating authority on the ground that it had become bankrupt and 
ceased operations, and because of its “failure to make refunds of 
tickets purchased from it,” failure “to perform flights due to its finan- 
cial inability to provide the necessary flight equipment and personnel,” 
and “to give proper and adequate notice * * * to persons holding 
tickets and reservations,” which activities “caused great financial and 

rsonal hardships involving the subjection of many passengers to 
inconvenience saul serious physical discomfort.” 

And so, in September 1959—less than a year ago—we find a Board 
order, directed to a carrier which was apparently regarded as finan- 
cially fit under the “general” fitness standards the Congress is now 
esked to approve, which echoes the same things the Board found 
wrong in its public statements in 1947, in 1949, and in 1955. 

In our view, there is no reason why the Congress should now amend 
the act so as to validate relaxation of the fitness standard. Certainly, 
any modification of the standard should not. be undertaken in haste, 
but only after the most careful study. 

So much for the “fitness” standard. 

Now, and quite briefly, for the “need” standard. As I pointed out 
previously, the Board’s paypensl would seem to eliminate the require- 
ment that it find a public need for the particular services. of any 
given “supplemental” carrier. This, again, is unsound. The Board 
should—and does—have the power to certificate as many carriers, 
for any given service between any pair of points, as it finds are re- 
quired by the public convenience and necessity. It should not—and 
does not—have the power to certificate more carriers than it finds are 
so required. And it should not. be permitted to abdicate these essen- 
tial regulatory decisions by being permitted to ignore the question. 

To summarize, briefly, what I have said. I have stated our rea- 
sons for believing the Board’s present proposals would engraft on the 
act unsound regulatory concepts, and should accordingly be rejected. 
In our view, it is and would be unsound for the Board to attempt. to 
regulate on the basis of certificates imposing limitation of adadata 
equipment, or accommodations. The certificate should specify the 
points to be served, and the service to be rendered, without limiting 
the quantum of service. This is the form of regulation consistent 

with free, competitive enterprise providing public service. 
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If there is a need, between any given pair of points, for individu- 
ally tic keted service by any carrier not now certificated, and if that 
carrier is fit to provide the service, he should be so certificated, with- 
out limitation on the schedules or equipment he uses. If there is not 
such a need, he should not be so certificated. The Board’s approach 
to the problem of the “irregular” or “supplemental” carriers has 
sought to ignore these basic concepts, and to let the supplementals 
into undesignated markets, under limitations as to the quantum of 
service to be rendered. The Board should now reappraise this ap- 
proach, so as to find a sound and lawful basis for authorizing opera- 
tions by these carriers. Such an approach would, quite likely, be 
based most immediately on certificates for all-charter service, Such 
charter certificates could properly be issued on an “area” basis, rather 
than by designation of “points.” If a technical, clarifying amend- 
ment to the act is deemed appropriate for this purpose, it should be 
made. In any event, and whatever certificates it ultimately issues to 
some of all of the present “supplementals,” the Board should be 
required to apply the standards of fitness and of need as presently 
set. forth in the act. 

Such an approach would entail no conflict with the fundamental 
regulatory concepts of the present act. It would, we believe, provide 
a sound solution to the supplemental carrier’s problem of finding an 
area of service, meeting a public need, which they can be law fully 
authorized to serve. It will resolve the Board’s eabheins of estab- 
lishing sound regulatory control, based on lawfully issuable certifi- 
cates, and consistent with the act’s sound regulatory concepts, over 
this segment of the air transport industry. And it will enable all 
concerned—the Board, the supplementals, and the presently certifi- 

cated carriers—to turn their attention from litigation about what the 
Board can and cannot do to the more fundamental job of providing 
better air transportation. We will accordingly support amendment 
of section 401(e) as I have testified. 

That concludes my statement, Mr. Chairman, and we, of course, 
will be delighted to answer any questions you may have. 

Senator Enere. I want to ask a couple of questions and then be- 
cause of the importance of this statement, I would suggest that you 
be prepared to come back. 

As I gather from your testimony, no change in the law is needed 
with the exception that if charter services are to be certificated, it 
would be necessary to change the law to limit the certification for 
charter purposes to a geographical area. 

Mr. Trrron. At the present time, the act appears to require the 
Board to specify the points to be served. Our suggestion is, in order 
to clarify that so that an effective charter certificate can be issued, 
that the law be amended to permit the Board to issue an all-charter 
certificate without specifying points, but merely setting forth the 
appropriate area to be covered by the charter operations of the 
applicant. 

Senator Enere. As I understood Mr. Gillilland’s testimony, and 
getting back to the illustration I used, if a four-engine airplane is 
sitting out on Van’s Airport and the local Townsend Club wants 
to charter it to fly to Washington, the owner or operator of that air- 
plane does not have to be certificated. 
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Mr. Trrron. The legal situation is kind of tangled up as a result 
of the court decision, the outstanding stay and a lot of other things. 

Let’s assume the court decision becomes final and establishes the 
law in this. Under those circumstances a certificate would be required 
if that four-engine operator hauling the Townsend Club was a common 
carrier in interstate commerce. A certificate would be required. 

I thought that Chairman Gillilland’s answer was based upon the 
actual situation today before the cqurt’s mandate has come down. 
When that mandate comes down and settles the law in this area, there 
isn’t any doubt under the statute that if that charter oper ator is a 
common carrier and he proposes to conduct the trip you describe, he 
has to have a certificate of convenience and necessity. 

Senator Eneir. Yes; but he is not a common carrier unless he op- 
erates on a regular schedule. 

Mr. Treron. My understanding of the character of common car- 
riage is this: You are a common carrier if you hold yourself out gen- 
erally to the public to conduct a transportation service, whether or 
not you do it on the basis of schedules. 

For example, most of the charter services that are operating in 
the country today are common carriers. They hold themselves out 
to the public saying, “We will charter our airplane to you,” and on the 
basis of not only the CAB’s decisions, but court decisions, also, that 
makes him a common carrier. 

Senator Enexr. Does that also apply to airplanes of 12,500 pounds 
gross weight and less? 

Mr. Trpron. As a matter of general law and the Civil Aeronautics 
Act, that is equally applicable to the airplanes less than 12,500 pounds. 
The only reason that they can operate without a certific ate is because 
the Board has issued a general exemption to them saying, “If you are 
conducting a service with an airplane of less than 12 500 pounds, the 
Board exempts you from a requirement that you have a certificate 
and that we pass on your fitness and the like.” 

So they don’t have to have, but the only reason they don’t have to 
have is because the Board has exempted them. 

No one has ever challenged the validity of that exemption and it 
is fundamentally different from the one that has been challenged. 
And it is possible that no effective challenge could be made to it ; be- 
cause the exemption provision of section 416(b) of the Civil Aero- 
nautics Act authorizes the Board to grant exemptions if they find 
that the imposition of these laws, the requirement for a certificate 
and the like, would be an undue burden on a particular carrier con- 
cerned because of the limited character of his operations or the un- 
usual circumstances surrounding it. 

So it would be argued, I am sure, in the event of a challenge to the 
exemption which permits these smaller operators to conduct their 
services, that they fall directly within that exemption power because 
their services are of limited character. 

Senator Enere. In other words, that a carrier under the present ex- 
emption, this 12,500 pounds or over, if he holds himself out as willing 
to accept contracts to carry, either in bulk you might say with groups, 
or on an individual ticketing basis, under the pr esent law, and under 
the construction put on by the appellate court, it would be necessary 
for that carrier to be certificated ? 
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Mr. Trieron. I think so. 

Senator Eneie. Of course that puts a different light on the matter 
and even accepting the position taken by Senator Gurney, it would 
require some amendment to the present act to permit them to cer- 
tificate the charter service. But why do you limit it as to area? I 
thought a charter could go any place they want to. What difference 
does it make? 

Mr. Treron. One major reason I think for limiting it as to area 
is to be able to define what the scope of the operations of this carrier 
are and what his obligations to the public are. 

When he gets a certificate he is bound to provide adequate service 
and he is bound to be fit, willing, and able to conduct his service. 

Now, if he presents to the Board an application for a certificate to 
serve a particular class of traffic, they pass on it, they authorize him 
to handle it in a particular area if he has specified an area. Or they 
might want to say that charter operations in other areas are chock-a- 
block. “Competition is becoming destructive and we will authorize 
you in this area.” 

A second reason why this is important, I think, is that you would 
need to look at an application to conduct charters in the international 
field completely differently than you would look at a proposal to con- 
duct charters in the domestic field. That is one reason that a restric- 
tion, for example, to the continental United States, that area, would 
be justified because otherwise by giving him a wide-open certificate, 
that would permit international charters, and before granting an ap- 

lication to conduct international charters, the case would have to be 
ooked at very carefully, not only from the standpoint of the exist- 
ing foreign competition against our carriers but also from the stand- 
point of your relationship with foreign countries into which he might 
xO. 
It gets to be a far more complex case. Therefore you need that to 
restrict it to areas, to meet those two problems. 

Senator Enete. I think counsel has a couple of questions, and then 
in case Senator Monroney hasn’t any questions, it won’t be necessary 
for you to return. 

Mr. Movrrenuy. On that point, Mr. Tipton, would you agree that 
under the language of the draft bill, section 2, the Board would have 
the authority, if it found necessary, to be sure the service rendered 
pursuant to the certificate should be truly supplemental, to write into 
the certificate a limitation as you suggest ? 

I refer specifically to the last sentence of section 2, paragraph 3(1), 
of the bill. 

Mr. Tipton. Yes. As I understand the language of the proposal, 
they could designate them by areas. 

Mr. Murreuy. Now assuming that this would be the proper ap- 
proach to take, what would your feeling be with reference to “grand- 
father” rights for those carriers who have already been certificated? 

Mr. Tieton. That gets complicated. A “grandfather” right usually 
involves no—the grant of a certificate based on the statute with no 
further examination of the applicant. 

Based on the evidence I have just laid before the committee in my 
statement, I believe that a clear and careful review of the fitness should 
be done before certificates are issued. 
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Mr. Murpny. Is it true this “grandfather” approach was the ap- 
proach taken when the Local Service Carriers were permanently 
certificated, and the major carriers ? 

Mr. Tipton. That is right. In the case of the Local Service Car- 
riers they of course in getting their temporary certificates had already 
had the careful examination of their fitness that the statute required. 

There was a great deal of discussion of this when the 1938 act went 
through. In the case of the original group of carriers who were in 
existence then, their operations had been supervised by the Post 
Office Department and the then Department of Commerce, so that 
they had been screened very carefully, too, and even in their case 
they were required to prove, before they could get their certificate 
under the new law, that they had provided service that was adequate 
and efficient, so that there was an examination of fitness, even then. 

I believe that the suggestion that an examination of fitness be made 
here follows directly the precedents that have been laid down before. 

Mr. Murrnuy. Now in view of Mr. Gillilland’s statement this morn- 
ing that this bill would not affect or dilute the requisite finding of 
public convenience and necessity, as a condition precedent to the is- 
suance of a certificate, did you wish to make any comment on that in 
the light of your prepared statement ? 

Mr. Treron. It seems to me there is a difference between language 
submitted by the Board and what apparently is the Board’s intention 
here. The Board apparently intends to make a determination as to 
whether there is a need for charter service before granting a certifi- 
cate. 

The way it is written, it is not clear that they do make such deter- 
mination and consequently I would think that some reexamination 
of that language is required. 

Mr. Murrny. The Chairman of the Board called our attention to 
the exact language in the draft bill in section 2 which reads: 

In case of an application for certificate to engage in air transportation by a 
supplemental air carrier, the Board may issue a certificate authorizing the whole 
or any part thereof for such purpose as may be required for the public con- 
venience and necessity. 

Mr. Treron. It is at that point that we found ourselves confused 
because the present law which lays down this requirement for a find- 
ing of public need, and the law that they propose, are different. In 
the present law it says that the Board shall issue a certificate—I am 
paraphrasing here for the moment—authorizing the transportation 
covered by the application. If it finds that the applicant is fit, willing, 
and able to perform such transportation, and they conform to the 
provisions of this act and the rules and regulations and requirements 
of the Board hereunder, “and that such transportation is required by 
the public convenience and necessity.” 

Now that phrase has been left out of the copy submitted by the 
Board and it doesn’t say that the transportation should be found to be 
required, but they can issue a certificate for such periods as the 
public convenience and necessity require. 

It sounded to me from the testimony like the point that we have been 
making is one that the Board seems to be in agreement with, and 
consequently I think the problems could be fewer “merely by adopting 
the language of the present law on this subject. 
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Actually our proposal does not involve any change in the present 
law on that at all. We propose a very simple amendment which just 
says that it doesn’t set up any brandnew types of certificate. It merely 
says in the case of an all-charter certificate the Board doesn’t need 
to specify points, but can do it by designating areas. 

So that you don’t get involved in all rewriting of the law that is 
required under the Board’s proposal. 

Mr. Murruy. Assuming that your suggested course of action would 
be followed in the light of the existing court decision, would this 
require each supplemental carrier to go through another individual 
proceeding before the Board to establish fitness and ability and to 
demonstrate a need, public convenience, and necessity, et cetera ? 

Mr. Treron. I surely think every effort should be made in this legis- 
lation to avoid or bring to an end as soon as we can this protracted 
litigation. I think that the record that has been made in this long hear- 
ing should be available for consideration under the new law, that the 
fitness of the carrier should be examined into. There should be no 
continuation of the many types of situations I have described. As I 
have said, at least we believe from what we know that the bulk of these 
fellows who receive certificates, the invalid certificates, their fitness is 
without question and presumably they would have no great difficulty 
in establishing it. 

But I would surely hope the law can be drawn so as to avoid these 
protracted proceedings. They are just as hard on scheduled airline 
representatives as they are on the others. 

Mr. Murrny. If these applicants would have to come to the Board, 
we would have contested cases and we might have 2, 3, or 4 years lapse 
before there would be a final decision by the Board on each case? 

Mr. Treron. Of course you can’t forecast—surely can’t forecast 
what contests would arise. I think at the time the Board’s authority 
and certificates were limited to all-charter operations that a very hig 
percentage of this very vigorous debate cede. come to an end, because 
actually the debate has been about the Board’s policy of permitting 
carriers, without examining the need for them, to run individually 
ticketed services up and down the routes of carriers who have fought 
pretty hard to get a certificate to run that service, and when they got it 
they thought they were entitled to some protection in their service. 

That is the point where the conflict has been most violent and con- 
sequently I wouldn’t think if all-charter certificates were proposed 
that there would be a great deal of debate about it. 

Mr. Mourpny. I have no further questions. 

Senator Enere. Thank you very much, Mr. Tipton. 

The subcommittee stands in recess until Thursday at 10 a.m. 

(Whereupon, at 12:50 p.m., the subcommittee adjourned, to recon- 
vene at 10 a.m., Thursday, May 26, 1960.) 
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U.S. Senate, 
ComMITTEE ON INTERSTATE AND Foreign CoMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 

The subcommittee met, pursuant to adjournment, at 10:40 a.m., in 
room 5110, New Senate Office Building, Hon. George A. Smathers 
presiding. 

Senator Smatuers. The meeting will come to order. 

In the temporary absence of the Senator from Oklahoma, the Sen- 
ator from Florida will open the meeting, as a member of the com- 
mittee, for him. 

Before hearing our first witness this morning I would like to make a 
statement. Hearing no objection, that will be done. 

I would like at this time to commend the chairman for taking 
prompt action in handling hearings on S, 1543, a measure which would 
amend the Federal Aviation Act of 1958 to authorize the Civil Aero- 
nautics Board to include in certificates of public convenience and 
necessity limitations of the type and extent of service authorized, and 
for other purposes. 

Last month the appellate court upset the Civil Aeronautics Board’s 
certification of the Supplemental Airlines, a small group of pioneering 
air carriers which have been given the major share of credit for 
developing low-fare, aircoach travel while also serving to efficiently 
supplement the day-to-day needs of our military services. 

The court ruled the CAB had no legal means by which these carriers 
could be granted certificates under the Federal Aviation Act as the 
statute is now enacted and pointed out the problem is now one for 
Congress. 

These airlines are not now—never have been—or are they asking 
to be—subsidized by the Government. 

The Civil Aeronautics Board has made an appeal to Congress for 
support of this legislation so that the Supplemental Airlines may con- 
tinue to take its authorized position in the air transportation structure 
of our country. 

Currently, these airlines are certificated by the CAB to fly 10 regu- 
lar scheduled flights per month between any cities within the United 
Pen as well as serve the military, and contract for civilian charter 

ights, 

The flexibility of these air carriers, geared to supplementing the 
needs of the general public with 10-trip authority; the military by 
contract, and group air transportation through contract charter flights, 
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is the key to the industry’s economic growth potential, and I believe it 
should be preserved. 

It is important to point out the CAB found these carriers to be 
vital in the interest of national defense and in the public interest. 

I would like to emphasize this—I support the principle of this legis- 
lation because I feel that it will provide a stimulant to the continued 
growth and development of a healthy national air transportation 
system. 

The first witness we have this morning is Mr. James F. Horst, 
internatinal vice president, Transport Workers Union of America. 

All right, Mr. Horst. 


STATEMENT OF JAMES F. HORST, INTERNATIONAL VICE PRESI- 
DENT, TRANSPORT WORKERS UNION OF AMERICA, AFL-CIO, AND 
DIRECTOR, AIR TRANSPORT DIVISION 


Mr. Horst. Mr. Chairman and members of the committee, my name 
is James F. Horst, and I am international vice president and director 
of the Air Transport Division, Transport Workers Union, AFL-CIO. 
The Air Transport Division is a labor organization representing 22,000 
airline employees, including the classifications flight navigators, flight 
attendants, maintenance, stores, clerical employees, and other ground 
personnel. 

We deeply appreciate this opportunity to appear before the com- 
mittee and present our views on the substitute for H.R. 7593, S. 1543, 
proposed by the Civil Aeronautics Board. 

As we understand it, the Board proposal would insert into the act 
a power on the part of the Board to authorize a large number of car- 
riers who would not have any definite routes or definite responsibilities, 
but who could skip around all over the country picking up business 
anywhere and any time they felt at their pleasure. 

pecifically, the Board wants to escape the provisions of the present 
statute that carriers engaged in air transportation must be authorized 
over definite routes specifying the particular points to be served, and 
the prohibition against limiting the service, equipment, and facilities 
needed to develop those routes. 

If Congress grants the Board’s request, the Civil Aeronautics 
Board can then go ahead and authorize this pick-and-choose, here-and- 
there, now-and-then type of transportation. 

Our purpose in appearing before the committee today is to protest 
against granting the Board the power to create or continue a class of 
airlines that will be permitted to operate in such a manner. It has 
been our experience that this sort of transportation operation is detri- 
mental to the interests of organized labor, makes nearly impossible the 
organization of the employees of such companies, and thereby de- 
presses the wages and conditions of work under which they are 
employed. 

Let me point out to the committee that to the extent the Board has 
previously allowed the kind of operation it now wants Congress to 
permit, the interests of labor and its ability to organize employees of 
these companies has greatly suffered already. 


I have checked the list of carriers which the Board attempted to, 


grant certificates in 1959, and found that of the entire list of 25, the 
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pilot. personnel of only 4 are members of a collective-bargaining or- 
ganization. As far as flight navigators, flight engineers, flight: at- 
tendants, and other ground personnel are concerned, the employees of 
only 3 of these 25 companies are represented by a trade union organi- 
zation. 

The employment situation with transportation companies such as 
these also produces a very unstable work force. This kind of carrier 
operates m one area for a period of time, then moves on to another. 
Workers who take employment with such a carrier are faced with the 
choice of abandoning their jobs or taking up some kind of gypsy ex- 
istence, moving from place to place as management sees a new op- 
portunity to pick up some business. These conditions make it almost 
impossible to organize these workers, and they will never benefit. from 
representation by a legitimate bona fide collective-bargaining 
organization. 

We have also had the experience of our union members suffering 
when carriers like this take business away from the regularly certifi- 
cated carriers which the Air Transport Division has already organized 
and full collective-bargaining agreements for the workers. 

In the recent past, members of our union employed by two of the 
regularly certificated airlines were laid off because the services for 
which they were employed were taken over by one of these noncertifi- 
cated operators. When this occurred, some of these furloughed union 
members had to take employment with the other carrier, without the 
protection of a union contract and at substantial reductions in pay 
and certainly a deterioration in their conditions of work. 

We are also opposed to any action which would, by creating un- 
economic competitive conditions, aggravate the financial condition of 
the regularly certificated airlines whose employees are represented by 
our union. We have already experienced some difficulty in negotiating 
with one airline operating a route which has been the target for a 
number of these noncertificated operators. 

The foregoing demonstrates a twofold effect on our organization 
and its members, and certainly on the welfare of working people as 
a whole. When business is lost by one of the regularly certificated 
carriers organized by us, workers are obliged to leave the protection 
of their contract and seek nonunion employment with the newcomer 
who is in the market on only a temporary basis. And to the extent 
that the organized carrier suffers financially from this competition, 
our task in bargaining with it becomes that much more difficult, as 
well as insecurity and stability as far as the work force is concerned. 

I would also like to comment on the Board’s proposal that it be 

rmitted to certificate these operators on some kind of a general 

nding of fitness. Obviously, financially weak operators are unstable 
employers, and it is most difficult to extend the benefit and protection 
of union membership to workers employed by them. 

I can tell this committee about a very recent experience in which 
our union actually succeeded in organizing the flight navigator 
employees of an air carrier. Within hours after the National Media- 
tion Board certified the Air Transport Division, the Federal Aviation 
Administration revoked the carrier’s operating certificate for a num- 
ber of maintenance and pilot violations, and it was put out of business, 


only to find the employees had to search out some other employment 
or remain unemployed. 
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It is our union’s position that the opportunity for stable employment 
with airline companies should be assured, not only by authorizing them 
only on specific routes and in specific areas but by requiring them to 
show that they are fit and responsible to undertake airline service. 
We believe this is necessary, not only from a labor standpoint but it is 
certainly necessary from a public standpoint. 

For these reasons we believe the Board’s proposal is completely 
unsound, economically discriminating, and totally divorced of all 
reasoning or justification. 

I want to thank the committee for giving us this opportunity to 
appear before you, and if there are any questions we would be more 
than glad to answer them. 

Senator SmatTuers. Senator Monroney. 

Senator Monroney. The burden of your statement, I take it, is 
against the individual ticketing services. You do not mention 
charters? Are you for or against certification for charter service? 

Mr. Horst. We believe if the same yardstick is used for these 
carriers in the charter operation as it is for the certified carriers, that 
we certainly believe they should be able to operate, and our primary 
objection is against the ticketing procedure on the 10-trip approach. 

Senator Monroney. In other words, you would support the charter 
because you are as well aware as we are, except for the prestige flights 
of the presidential candidate or American Bar Association, or some- 
thing along those lines, there is practically no charter work done or 
sought by the regular certified carriers; therefore, if we are going to 
have charter service—and there certainly has been a demand for it— 
then we need these supplemental carriers and you have no objection 
to a limited certificate in that degree? 

Mr. Horst. Well, Senator Monroney, we are not against these indi- 
vidual companies as companies; what we are against is the way that 
they are allowed to operate, and on the basis of that tyne of an 
operation, its effects not only on our members and the conditions in 
which they work, but on the phase of the general public as it is 
concerned. 

Senator Monroney. If there is an unfilled need, even though the 
men who may service the planes are not members of your union, it 
does furnish employment of aviation people and therefore the public 
shouldn’t be left out of their availability of charter service if there 
is demand for that type of service. 

What you are complaining about, I take it, is common carriers on 
a ticketed basis. 

Mr. Horst. Right. As you observed in your first statement, we 
have not attacked the charter operation. 

Senator Monroney. I point out that of the last year’s operations 
the committee has received information that of their earnings around 
$42 million was earned in charter, and only about $11 million in indi- 
vidual ticket. operation, which is about 20 percent of their revenue, 
comes from the ticketing. 

Mr. Horst. I was aware of that analysis and I point out to you 
that of course what we are primarily concerned with here is a fly-by- 
night operation in which it certainly does not give stability to employ- 
ment or to transportation operation. It is a little difficult for me to 
understand, if I may make an observation, where we see in the horizon 
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one particular carrier, certified carrier, which is in quite a dire, diffi- 
cult, financial position now; we see also on the horizon a number of 
mergers being discussed—in fact, one certainly well on its way. 

Now, if the certified carriers are 1 equired to consolidate because of 
their inability to operate, I would question seriously the need for 
a number of additional carriers to do a similar operation. 

Senator Monronry. Of course you are aware, are you not, that 
the vast volume of passenger traffic and cargo traffic that is put out 
to the private carriers is going through Department of Defense as 
to which no legislation which this committee can pass, or has passed, 
applies. So this practice of the Department of Defense in placing 
a volume up to $80 million a year largely to companies which have 
not been found by the CAB to be ready, willing, and able to con- 
duct contract charter service goes on anyway. Companies beyond 
these groups, which have been found by the CAB to be qualified, are 
not given any special consideration because of this finding in the 
bidding that goes on by the Department of Defense. 

Mr. Horsr. Well, sir: is that a question? 

Senator Monroney. I just wondered if you are aware of that, 
that this 1 Is the situation you are talking about, $11 million in ticketed 
traffic, or $42 million in charter, when about $80 million is put out 
by the De :partment of Defense without reference to any certification 
by the CAB or a finding of fitness and ability for air carriage? 

Mr. Horsr. Sir, if [ inay comment on that, that is a fact, but I 
don’t necessarily agree with that. 

Senator Monroney. You mean you think this policy of the—you 
don’t agree with the Department of Defense policy; is that right? 

Mr. Horsr. I don’t agree with the awarding of bids on a basis ‘that 
sets up a criterion of what I consider a double standard. 

I think all airlines should be required to keep the same standards 
and I am speaking now not only under the terms of general fitness, 
but I am speaking in terms of their maintenance facilities, their 
stability, their ability from a financial standpoint to remain in 
business and operate as a bona fide air carrier. 

Senator Monronry. And some degree of permanence and growth 
capacity. 

Mr. Horst. That is correct. 

Senator Monroney. This other policy we are followimg has no 
growth change because you are well aware one operator has it one 
year and goes broke and another operator picks up the same planes 
and same pilots and goes broke the following year under that Depart- 
ment of Defense policy. 

Mr. Horst. I think a lot of this responsibility lies at the doorstep 
of the CAB itself, if I may say so, sir. 

Senator Monronry. The CAB has protested that type of opera- 
tion repeatedly to Department of Defense and we have had no 
action. It still goes to low bidder whether certified in any way, 
shape, or form, by the CAB or not. 

Mr. Horst. We testified approximately a year and a half ago on 
this whole question of how these bids were going to be placed, and 
if you remember on this bailment program, which was in our opinion 
a very vicious program of the 30-day bidding procedure, it certainly 
seems to me if you are going to get availability in the air transport 
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field, you have to give some more stability in terms of letting the work 
out. And certainly I think there are a number of criteria that the 
Defense Department can use to determine who is going to receive 
the bids other than a mere dollar-and-cent bid on a certain amount 
of carriage. 

That, to me, I think is certainly of importance, but I don’t think 
it is of importance to stand by itself. I think there are many other 
considerations: The ability of the carrier to operate, the stability, 
the financial standing of the carrier to remain in the business, and 
certainly to put the bids on a basis in which they will give those 
carriers stability over a longer period of time. If it is going to be 
done on the basis of mere dollars and cents, this encourages what I 
consider the fly-by-night operators which can operate with a paper 
organization by leasing airplanes having no permanent maintenance 
facilities, by taking flight crews and paying them substandard wages, 
and all of this, in my opinion, is certainly not good for a country of 
our size in the development of a crucial air transportation system. 

Senator Monroney. Thank you very much for your comments. 

Senator Smatuers. Mr. Horst, as I understand the burden of your 
argument, what you need is more stability in the airline business so 
that actually it would make it better and easier for you people to 
organize and for the workers to know that they have steady jobs. Is 
that correct ? 

Mr. Horst. That is correct, sir. 

Senator Smatuers. Now why wouldn’t legislation of this character 
which would have as its effect the certification under which I hope 
good rules, good practices, why would that not give the stability to 
this type of an operation which would then make it easier and better 
for you people in your organizational efforts? 

Mr. Horst. Well, sir, I think the question is in the definition of good 
rules and I think that is where we have a difference of opinion in the 
Board’s approach to this problem. 

We don’t believe this is a considered, well thought out program of 
good rules to establish stability in the industry. 

Senator Smatuers. If the Board then would require of these sup- 

lemental airlines seeking a certificate and before granting a certif- 
icate, that they made certain safety conditions and certain safety 
regulations and followed certain practices that the other major airlines 
follow in the operation of their businesses, then would you be in favor 
of this legislation ? 

Mr. Horst. Sir, as I pointed out, we are certainly not against small 
business as such, and we are certainly not against anyone of these 
individual companies as such, but I can’t conceive of a logical, well- 
planned program, which I think is going to be necessary for the 
CAB to develop, to encompass a double standard rule, one which will 
be applied to the certified airlines and one which will be applied to 
these other airlines. 

Senator Smatuers. Wouldn’t you agree that this legislation, how- 
ever, in the light of present practices before this appellate court 
decision, the operation of these supplemental carriers, would you not 
agree that this present legislation envisions the creation of a more 
stable supplemental air carrier service than probably that which we 
previously had ? 
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Mr. Horst. I think we both agree that we haven’t had it up to now 
and my honest opinion is that this is nothing more than some short- 
sightedness to try and stick your finger in the dike. I don’t believe 
this is going to give any stability, and I don’t believe that it is going 
to be a benefit to the industry as a whole, nor to the people that are 
working in the industry. 

Senator Smaruers. But if you did believe that this could be accom- 
plished, that there could be more stability added to the supplemental 
air carrier business, why then would you have a particular objection 
to it? 

Mr. Horsr. We would have absolutely no objection on the theory 
of a small business coming into the industry. That is not our objec- 
tion at all. 

But, if I may just take a few moments, sir, our industry, as you 
know, is relatively young in comparison to a number of industries. 
I don’t know of any industry that is more fast changing or more 
dynamic than the airline industry. 

Perhaps I may take a moment to point out to you what has been 
our problem over the years. In 1945, 1946, 1947, and 1948, up until 
1950, the airline workers working for regular certified airlines ended 
up as a bunch of gypsies. Employment was not stabilized: we would 
be employed for 3 months, we would be laid off for 4 months, recalled 
for 2 months, laid off again; and this was a condition in which our 
union felt that somewhere there had to be some reasonableness of 
stability. 

We posted and negotiated in our collective bargaining agreements 
what we considered job security, provisions on the collective bargain- 
ing agreement. They took the form of making a provision for sever- 
ance pay if a man was laid off; they made a provision if a company 
moved its work from one location to another, that the employees had 
aright under the contract to follow the work; that the company had 
to pay their moving expenses, that they had to maintain them on 
the payroll while they were moving. 

Our real objective in this, by putting a monetary factor in protec- 
tion of the employee, was to attempt to get the airlines to plan their 
work and schedule their operations so that we could have stability 
in the location. 

The end result of this, in most instances, has been a relatively stable 
work force in most locations. And where that has not been able to 
be maintained, certainly the employees have received a reasonable 
amount of assurance and benefit for a continued job and their moving 
expenses. 

Senator Smaruers. If your purpose is not to drive these people 
out of business, and if your purpose is not to deprive these 314 million 
people who ride these and have availed themselves of this service— 
and I presume that is not your purpose—then if your purpose is to 
really bring about a stable type of industry in this field so that em- 
ployment would be more stable and more certain, would a certification 
by the CAB as envisioned in this bill not bring to this particular phase 
of the airline business more stability, and thereby make your job 
easier and better ? 

Mr. Horsr. No, sir. As I mentioned to you before, I don’t believe 
80 because I don’t believe that this is a well-planned program on the 

basis of the CAB to do that. 
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I think this is an emergency measure which would just compound 
a number of what I would consider poor decisions in the past to ap- 
proach this problem and not on the basis of a well thought out program 
for the real stability in the future of the airline industry. Were my 
opinions to be what you have expressed them, I wouldn’t be before you 
testifying in protest against it. 

Senator Smaruers. L have a question right there. It is not your 
purpose, is it, to come here and say that you don’t want this business 
to exist ? 

Mr. Horst. Absolutely not. Any airline business that can be gen- 
erated in this industry, we are in favor of that business. 

Senator Smatruers. So then we are not in disagreement that we want 
the business to exist ; the only area of disagreement on this proposal is 
whether or not this particular proposal w ill bring stability or will not 
bring stability. Apparently we think it will and CAB thinks it will 
and that is the only disagreement. 

Mr. Horst. That is right. 

Senator Smaruers. Thank you very much. 

Do you have any questions, Senator Engle? 

Senator Encue. I am sorry I am a little late. I had an ox mired 
down in appropriations—— 

Senator Smaruers. Would you repeat that, please? You had a 
what ? 

Senator Enorix. I had an ox mired down in appropriations and I 
was down pulling on him to get him out, pulling and prying. [ Laugh- 
ter. | 

As I read your statement, Mr, Horst, you have two objections to 
this legislation. The first is that it is difficult to organize people. 
And the second is that these carriers would take business away from 
the regularly certificated carrier. Is that right? 

Mr. Horsr, That is correct, 

Senator Enoue. All right; let’s take the first question. Let’s as- 
sume that it was decided that this ought to be done on the merits. Do 
you think the committee would be justified in refusing to do it because 
it is difficult to organize the workers and for that reason alone? 

Mr. Horsr. I think when you take the term “organize the workers,” 
sir, that there is something much more than just the phrase “organize 
the workers.” I am not talking i in terms of organizing the workers 
to build alarger membership intheunion. When wetalk about organ- 
izing the workers, we talk in terms of giving union benefits to those 
workers employed in the various carriers and we are talking in terms 
of their wage scales and we are talking in terms of their job securit 
and we are talking in terms of the stabilized employment, so I think 
that you have to look at that phase of it as a phase that this union is 
concerned with. 

Senator Enere. I haven’t any objection, of course, to organized 
labor and to an organization of people in the aircraft business, but 
it just seems to me that if on all other grounds this ought to be done, 
the difficulties in organization should not be a point that would kill 
the bill, standing by itself. Now, you can comment on that if you 
want. 

Mr. Horst. May I comment, because you see, what we are attempt- 
ing to point out to you, sir, is the question of inst: ability and whether 
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you are in favor of organized labor or not, and you expressed the 
thought that you were; “this is not the real question. ‘The real ques- 
tion is what about the employees working in this industry ¢ 

I am sure that you are in favor of the employees in the industry 
having a reasonable amount of stability because, certainly, if this is 
one branch of the economy of the country and wherever possible, it 
certainly behooves all of us to give stability of employment and I 
would point out to you that as the statement points out that this is a 
two-edged sword. We get this in two directions, one in the direction 
of the instability of the employees who are employed in the airlines 
that we are referring to, and secondly, the loss of work from a carrier 
who is now certificated, who is doing the work, as a result of the bid- 
ding procedures which Senator Smathers and I were discussing 
earlier. 

Senator Ener. I am taking the two points separately. I will get 
to the other one in just a second. But | think the only way to avoid 
instability in certain types of businesses is to get rid of the businesses 
because instability is inherent in some of them and you can’t avoid 
that. I would rather have these people working for a supplemental 
carrier than not working at all. 

Mr. Horsr. Sir, you and I have a very different opinion on that. 

Senator Enc ie. You would rather not have them working at all? 

Mr. Horsr. No. You clearly understand what I said previously. 
It reminds me of the employer who told us that if we don’t like this 
job, quit and get another job. I don’t think that is the answer. I 
think the answer to it is to make that job desirable and reasonably 
secure and reasonable benefits under which the employee can work, 
and I am sure that you know that our organization is not interested 
in the fact of unemployment to the extent that you just made refer- 
ence to. 


Senator Enexie. I didn’t intend to imply that you did, either. 
Mr, Horsr. Well 
Senator Ener. | don’t believe that you do. 

Mr. Horsr. I am sure that you know that. 

Senator ENeie. Where you have a group of operators where, by 
the very nature of their operation, they do a great deal of charter 
work and a lot of it is catch-as-catch-can, you are just bound to have 
some instability, and I can’t see how that can be avoided except to get 
rid of them, and you have already told the chairman you didn’t want 
to do that. 

But let’s move to the second point which I regard, from my point 


of view, as one that goes more to the heart of the matter, and that is 
that you have noted: 





We have also had the experience of our union members suffering when carriers 
like this take business away from the regularly certificated carriers which the 
Air Transport Division has already organized and full collective-bargaining 
agreements for the workers. 

Now, if I was convinced of that, I wouldn’t be for this bill at all. 
The purpose of a supplemental carrier is to take up slack that other- 
wise would not be taken up, and not to compete and damage the 
regularly certificated carriers on their regular routes, because if you 
permit the supplemental carrier to do that, you eventually get your- 
self into trouble financially with people who run those regular routes. 
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But if it is possible to do this in such a way that these supplemental 
carriers are picking up the extra and are not taking over portions of 
the regularly certificated carriers’ business, just assuming that as a 
premise, then you wouldn’t object, I take it, to the legislation on that 
ground ? 

Mr. Horsr. I think that goes to the very heart of the problem and 
I am glad you raised it, because the question lies here, is this legisla- 
tion going to accomplish that, and that is where we have our differ- 
ence of opinion. I certainly feel that with this type of legislation 
that they are asking for, the end result will be that they will continue 
to take work away from the certificated carriers and not be so-called, 
whatever the definition is, a supplemental carrier. 

The point is, without proper hearings, without proper investigation, 
without proper planning, I see nothing in this eatiediag which will 
assure the very thing that you are making a point of. 

Senator Encix. We are trying to tell them, and tried to tell them 
when they had this whole problem up, and I think the Board under- 
stood what Congress was trying to tell them, and we are trying to tell 
them again, and that is that supplemental carriers are not supposed 
to be breaking the backs of these regularly certificated carriers on the 
routes which they have been given. The function of the supplemental 
carrier is to pick up the odds and ends and the overflow that, by 
reason of circumstances, the regular carrier can’t handle. Now, that 
is what we are trying to do, if we can accomplish it. 

Mr. Horst. I appreciate that. 

Senator Eneie. It may not be possible legislatively or administra- 
tively to accomplish it, but that would be our purpose. 

Mr. Horst. Right. And I think one of the first rules and yard- 
sticks that you would have to establish is a well-thought-out program 
that would, No. 1, assure that the certificated carriers now operating 
are not able to handle the business. That is the first question. Be- 
cause otherwise I see no logic for their supplemental existence, as 
you pointed out. 

Secondly, after you establish the fact that there is a business avail- 
able for these supplemental carriers that the certificated carriers 
cannot handle, then I say don’t set up a double yardstick. Require 
the supplemental carriers to operate on the same basis under the fit- 
ness, under the financial obligations, under the stability and equip- 
ment that you require safetywise and maintenancewise for the certi- 
ficated carriers. If that is done, then we have no objection, as I 
pointed out to the chairman, on the question of small businessmen. 
That is not our objection at all. 

But I just honestly don’t believe that this is going to accomplish 
any more than what has been accomplished by the CAB throughout 
the years. This is not a new subject to us, sir, as you well know. 
This has been going on for a number of years and [I still think that the 
CAB is not going to do this by any stopgap measures. They are 
going to have to do it, and whether it can be done, you raised the 
question whether it can be done legislatively and then administra- 
tively, it certainly can’t be done by an off-the-cuff approach. 

Senator Enatr. I wasn’t suggesting an off-the-cuff approach here, 
either; but I would make it plain that our objective is not to destroy 
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the regularly certificated airline operations between fixed points in 
this country, but where there is an overflow and there is available 
group of people who can ride these supplementals and who wouldn’t 
be riding the others, I can’t see anything wrong with letting them 
do it. 

That isall. Thank you very much, Mr. Chairman. 

Senator Smaruers. Thank you very much, Mr. Horst. 

Just a second. Mr. Murphy wants to ask you some questions. 

Mr. Murphy ? 

Mr. Moreuy. Mr. Horst, with what airlines does your union have 
contracts 4 

Mr. Horst. I shall list them for you, sir, by memory, if I can. 
Pan American, American, Northeast, Northwest, TWA, United, 
Slick, Flying Tiger. We did have contracts with Transocean, a 
number of the foreign carriers, Sabena, Argentina, Venezula, Cuban, 
Cuba Areopostal, Seaboard & Western. I am not sure, sir, whether 
I have missed any, but there are perhaps a number, as you know, of 
the service organizations that are in the industry. 

Senator Smatruers. In order not to embarrass Mr. Horst with any 
one of his employers, I think we should make it possible for him to 
supplement this list in any way he sees fit for the record. 

Mr. Horsr. Thank you, sir. 

Mr. Murry. Does your union organize any employees other than 
ground personnel ¢ 

Mr. Horsr. Yes, sir. We represent all of the navigators that are 
organized in the industry. We represent groups of stewards and 
stewardesses. 

Mr. Murrey. What is the total membership, Mr. Horst? 

Mr. Horst. The total membership of the Airline Division is ap- 

roximately 22,000. The International Union, Transportation 
Pees, itis probably around 185,000. 

Mr. Murreuy. Are the majority of the international union members 
employed in surface transportation occupations, as distinguished 
from air ? 

Mr. Horst. I didn’t understand your question. 

Mr. Moreuy. Would the majority of your members be employed 
in surface transportation ¢ 

Mr. Horsr. The majority of the total international members are in 
surface transportation ; yes, sir. 

Mr. Morreuy. Are the helicopter carriers organized, to your 
knowledge? 

Mr. Horst. Yes. New York Airways is represented by the Ma- 
chinists, and Chicago helicopters are represented by our union. Los 
Angeles helicopters are unorganized, to my knowledge. 

Mr. Murruy. How about the local service carriers? 

Mr. Horst. I believe the majority of the local service carriers are 
organized, sir. 

Mr. Murpny. That is all, Mr. Chairman. 

Senator Smatuers. All right, sir. 

Thank you very much, Mr. Horst. We appreciate your testimony. 

Senator Smaruers. Mr. Clayton L. Burwell, president, Independ- 
ent Air Lines Association, is our next witness. 
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STATEMENT OF DeWITT T. YATES, GENERAL COUNSEL, SUPPLE- 
MENTAL AIR CARRIER CONFERENCE, WASHINGTON, D.C. 


Mr. Yates. Mr. Chairman, we were listed slightly out of order. 

My name is DeWitt Yates. 

Senator Smaruers. All right, Mr. Yates. 

Mr. Yares. I am general counsel for the Supplemental Air Car- 
rier Conference. 

The president of our association, together with the president of 
the Independent Airlines Association, have prepared a joint state- 
ments which they would like to have introduced for the record at this 
time. 

Senator Smatuers. Without objection, that statement will be in- 
troduced. 

(The joint statement follows :) 


JOINT STATEMENT OF THE SUPPLEMENTAL AIR CARRIER INDUSTRY 


The Supplemental Air Carrier Conference, the Independent Afrlines Associa- 
tion, and the Supplemental Air Carriers in this joint statement wish to express 
our appreciation for the opportunity to present our consolidated views with 
respect to S. 1543, a bill to amend certain portions of the Federal Aviation Act 
of 1958. We also wish to thank the committee for holding hearings during this 
unusually busy congressional session and to say that in a world of big interests, 
it is reassuring that Congress can and has taken time to examine the legislative 
feasibility of repairing the critical situation imminently facing our segment 
of the transport system. 

We have had an opportunity to study the bill and the changes as suggested 
by the Civil Aeronautics Board of April 28, 1960. We concur wholeheartedly 
with the changes as suggested by the CAB as they are now required because 
of the court’s decision relative to certification by the Board of Supplemental Air 
Carriers... We desire to place strong emphasis on a portion of Chairman Durfee’s 
statement, and we quote: 

“The situation confronting supplemental air service is extremely grave. If 
there is to be any assurance that operations are to be continued in accordance 
with the existing Board authorizations and present policies, prompt action by 
the Congress is needed.” 

In 1947 the noncertificated cargo and irregular air carriers numbered in excess 
of 700. Over a period of 14 years the new industry sustained a battle of sur- 
vival over insurmountable odds, inevitably heightened by the small enterprise 
threat of entry into a field of virtual monopoly. Today there are 26 supple- 
mental carriers approved by the Board and 5 in the midst of hearings as to 
current qualification. They are diversified over the Nation and operate a fleet 
of well over 100 aircraft, day in and day out in a highly competitive commercial 
field and present the only ready reserve civil airlift responsive to immediate call 
in emergency. 

Mr. Chairman and members of this committee, this supplemental segment 
of the air transport system and its availability in event of national emergency 
should not be cast aside because of an inadequacy in the law. 

The procedings leading to the Board’s findings, conclusions, and issuance 
of certificates and the court decision required 8% years and volumes of records 
in excess of 100,000 pages. We have with us a portion of this record. A com- 
plete record was too voluminous and too expensive for our carriers to purchase. 
Suffice it to say, that our battle for legal survival culminated before the Board 
in the largest and longest administrative proceeding in the history of adminis- 
trative law. During the course of the 8-year fight, the trunk carriers have not 
prevailed in one single phase of the hearing or with the Board’s many findings 
entirely favorable to our industry. 


1A proposed technical amendment to the Board’s amendment will be suggested at a 
later time for the protection of those carriers which may not have flown between precise 
dates and which have not completed their hearings on qualifications. 
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To understand why our certification has been so bitterly opposed by the large 
“grandfather” carriers and why we are here today, it is helpful to examine 
briefly several postwar developments in aviation transport. 

Apart from the progress in equipment, there have been only four significant 
developments in air transportation since the end of World War II. 

These developments have consisted of the innovation and development of 
aircoach travel, the airfreight or all-cargo business, the contract air transporta- 
tion of personnel and supplies for the Military Establishment, and the com- 
mercial air charter business. We stress that each of these important fields was 
pioneered, developed, and exploited—not by the trunklines with their tremendous 
resources—but by the new carriers who came into business after World War II. 

Even as late as 1951, the spokesmen for the large airlines, particularly Ameri- 
“an, United, and TWA, were telling the Congress and the Board that the so-called 
aircoach experiment was completely unworkable. Yet, the pioneering nonskeds, 
as they were known in those days, continued to fulfill a rising public demand 
and to prosper in the aircoach field. 

At the end of World War II, the U.S. air transport system had no airfreight 
segment at all and rates for the transportation of property averaged about 60 
cents per ton-mile, Again, it was the new carriers that brought these rates down 
to levels of around 18 to 20 cents per ton-mile. The Board found in the Large 
Irregular Air Carrier Investigation that more than 50 percent of the lift of the 
commercial airline support for both the Berlin airlift and the Korean airlift was 
performed by the noncertificated or irregular air carriers even though, at the 
time, they represented less than 5 percent of the total industry. 

The Board found in its Commercial Charter Exchange case that it was the 
nonskeds who had pioneered and developed the commercial charter market. 

Throughout all these years, the Air Transport Association, as spokesman for 
the large airlines, has sought to drive the new carriers out of the airline business. 

There has never been any price competition whatsoever among the “grand- 
father” carriers, and there never will be any. All price competition, whether it 
has been in the aircoach field, the cargo field, the military contract field, or the 
commercial charter business, has always come from outside the inner sanctum 
operated by the trunklines. 

Mr. Chairman, that the big trunk carriers were literally dragged, kicking 
and screaming, into the aircoach industry through the competition of the 
supplementals is a matter of incontrovertible record in the decisions of the 
Civil Aeronautics Board and is remembered by many Members of Congress 
who have followed aviation for the last 10 years or more. The record in the 
Air Freight Case, docket No. 810, of July 1949, supports the conelusion that the 
then supplementals (now all-cargo carriers) pioneered and developed the all- 
cargo industry against the opposition of the trunklines. Only a few months 
ago, some of the “grandfather” carriers bitterly opposed a bill to develop a new 
military-civil cargo plan through a program of guaranteed loans. 

Along with the aircoach and the airfreight markets, again, it was the sup- 
plementals which pioneered the military contract business along with the 
former supplementals, such as Seaboard & Western, Flying Tiger, Slick Air- 
ways, Aaxico, Resort, and Trans-Caribbean. 

There is attached hereto and marked “exhibit 1” a statement of the dollar 
amount of commercial airlift procured by MATS during fiscal years 1955, 1956, 
1957, and 1958. The percentage of dollar participation by carriers who were 
at one time supplementals for the 4 years involved is 89 percent of the total. 
The percentage of the total dollar amount carried by supplementals, who were 
active during the fiscal years in question, was 56 percent. The pioneering of 
the supplementals and the apathy of the old-line route carriers was even more 
prounounced in the field of domestic military group transportation. In that 
market, the supplementals have carried well over three-fourths of the domestic 
group air travel (CAM’s) since 1951. 

Both the Logair freight contract for the Air Force and the Quicktrans freight 
eontract for the Navy have been carried almost exclusively by supplementals or 
former supplementals. 

Mr. Chairman, virtually all of the fruits of the supplementals’ pioneering 
in the aircoach market has gone to the big airlines which so vehemently op- 
posed it. Their reluctance to pioneer in the all-cargo market is matched 
by their determination to prevent any other class of carrier from developing 
it. They are now campaigning mightily to capture the military market, which 
they had little part in developing. This committee need only refer to the 
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evidence adduced by the Celler committee in 1954 baring the relentless efforts 
of the big carriers to eliminate the supplementals from the military business, 

Significantly, the supplementals have never asked for or received any subsidy. 
Part of the hostility of the old-line carriers to the supplementals undoubtedly 
stems from the days when the route carriers leaned heavily on subsidy, a sys- 
tem which they did pioneer,’ and were concerned about any outside group that 
might demonstrate subsidy was not needed. The supplemental group, in fact, 
is the only class of carrier in the air transport system no members of which 
have ever asked for subsidy or received mail pay. 

One final point of fundamental difference and a further cause of hostility by 
the old-line carriers to the supplementals is our immediate readiness and willing 
response as a vehicle in support of the military in emergencies. This ready 
availability for defense was illustrated in 1948 when almost on a moment’s 
notice, the supplemental airline industry mobilized to support the Berlin airlift. 
Representing only 5 percent of the Nation’s civilian air transport at that time, 
the supplementals moved approximately 25 percent of the passengers and 57 
percent of the cargo-tons carried by commercial airlines in this strategic oper- 
ation. (See exhibit 2.) 

Again, in 1950, the supplementals supported the Korean airlift by supplying 
over half the commercial capability called for by the military. Overseas National 
Airways, a supplemental, charged the Government $1.17 a mile for a DC-4 aircraft 
earrying bigger loads than Pan American’s DC-4’s at $1.60 per mile, United’s at 
$1.70 per mile, and Northwest's at $1.75 per mile. 

When the refugees streamed out of Hungary following the abortive revolt of 
1956, the supplemental carriers flew the first airplanes from this country to airlift 
refugees from Vienna to the United States and elsewhere. 

The Arctic DEW line was supplied in substantial part by the supplemental air 
carriers. 

Again, when the Lebanon crisis broke, the supplemental carriers were able to 
offer in response to an emergency phone call from MATS thirty-eight 4-engine 
aircraft in the space of 4 hours. 

The participation of the supplementals and their readiness to participate 
results from a flexible posture like that of a mobile task force, in point of facta 
ready reserve airfleet, at no cost whatever to the Government. The old route 
carriers are tied to their tracks from which they can disengage in a military 
emergency only with time and difficulty. Their routes are the framework of a 
massive peacetime airline system. But they cannot, as the Board has found, 
serve all the fluctuating needs and seasonal demands of a dynamic America 
in peacetime and are not capable of immediate disengagement and reorganization 
into a task group in wartime. 

The Civil Aeronautics Board in no uncertain terms has confirmed the “vital 
services” rendered by supplemental air carriers “in the interests of national 
defense.” In its opinion issued in November 1955, the CAB stated: 

“The continued existence of their [supplemental air carriers] fleet is of real 
value in terms of the national defense * * * it is evident that the [supplemental] 
air carriers have the necessary flexibility to meet the demands of the military.” 

In December of that same year, the CAB, in order No. E-9884, highlighted the 
supplemental air carrier industry as— 

“A reserve airfleet, capable of being called into action to meet emergency 
transportation needs with a minimum amount of notice.” 

Testifying before the House Armed Services Committee on the national military 
airlift last month, Gen. William A. Tunner, retiring general of MATS, was 
critical of provisions within the Reed report on MATS. In augmenting this 
criticism, he said: 

“This would, of course, eliminate from competition some very fine supple- 
mental carriers who have contributed a great deal in time of emergency to the 
Department of Defense airlift needs.” 

He also: said with reference to the Reed report: 

“The elimination of competition will tend to restrict the growth of the air 
carrier industry as a whole and it is likely to have a disastrous effect, particu- 
larly on the small business concerns of this country.” 

It is these differences that have made our industry a minor yardstick by 
which to measure the claims of public service and national utility of the big 


2The U.S. domestic carriers for domestic services only received as subsidy from 1939- 
58, $424,560.000. 
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carriers. This accounts for the desire of the “grandfather” carriers to extermi- 
nate us rather than face the challenge, however minute, of any stimulation of 
new business. 

In 1952 the nonscheduled industry, according to reports filed with the Civil 
Aeronautics Board, grossed $70 million. In 1959 the supplemental or former 
“nonsked” industry grossed approximately $62.8 million, or a loss of more than 
$7 million gross, while the route carriers grossed $1.75 billion in 1952 and $2.6 
billion in 1959 for a gain of almost $1 billion. The 1952 profit of the supple 
mentals of $7,597,000 became a loss in 1959 of approximately $920,000, while the 
profit of the route carriers of approximately $6 million in 1952 became a profit 
of $142 million in 1959. It is impossible to read into these figures any rational 
basis for the contention that the supplementals have hurt the route carriers 
dollarwise, that their traffic diversion is any more than a pinprick, and that their 
continued hostility is any more than force of habit, a lawyer’s game,* or an 
attempt to get rid of a yardstick by which their service can be measured. During 
the last 8 years, while an army of lawyers and witnesses for the trunk carriers 
were predicting massive diversion and economic ruin if the Board encouraged 
the supplemental carriers, the “grandfather” carriers continued to wax fat and 
the supplementals continued to wane. 

Any diversion has been more than offset by the supplementals’ efforts in secur- 
ing new traffic. In this connection, the University of Michigan Research In- 
stitute found as a result of a survey in 1955 that 75 percent of Americans had 
never flown commercially. In 1958, the institute found that 70 percent of Amer- 
icans had never flown commercially. Obviously, to get more the first-time 
riders in the air requires better equipment, prices, convenience in travel, and 
missionary zeal. The supplementals have made and can continue to make a con- 
tribution to the entire aviation industry by assisting in the selling of the remain- 
ing 70 percent of first-time air travel after which these first-time riders may be- 
come repeat riders on the scheduled trunk airlines. 

This is true with respect to the approximately 250,000 soldiers, most of whom 
are young, that the supplementals annually carry for MTMA on commercial 
chartered air movements (CAMs) between domestic military bases. 

It is true with respect to many of the military personnel and dependents car- 
ried by supplementals for the Military Air Transport Service in international 
travel.‘ 

It will be true with respect to cargo when and if the industry is able to ac- 
quire efficient cargo aircraft. No doubt, the all-cargo route carriers are, and 
will be, the backbone of the cargo system. But route carriers, whether passenger 
or cargo, must shape the size of their fleets and operations to the average sched- 
uled cargo demand over their routes. Otherwise, the age old dilemma of uneco- 
nomic and unusable equipment during seasons of low traffic or inadequate ca- 
pacity to absorb all the demands of periods of high traffic presents itself. It is 
well known that the trans-Atlantic market is adequately cared for by the route 
earriers for 9 months of the year but that the summer demand for the last 
several years far exceeds their capacity. Thus, the influx of supplemental air 
carrier equipment on a charter basis helps the public to move in this peak period 
and thereby assists in retaining these people as air candidates for the route car- 
riers when other circumstances prevail. 

In both passenger and cargo traffic there are convulsive increases in traffic 
dictated by special, and sometimes temporary, economic development programs. 
Equipment planning by route carriers requires a long lead time and cannot be 
based upon the speculative, economic systems that may give rise to special and 
often short-lived demands for passenger and cargo movements. The role of the 
supplementals in serving offroute points with passenger or cargo traffic is an 
important function to the public and ultimately stimulates all route traffic to 
the benefit of the route carriers. The traffic in the domestic passenger field 
which one route carrier supplies another under interlining agreements is ap- 
proximately one-fourth of the total passenger traffic. Outside of the interline 
agreements, the supplementals supply the route carriers with considerable traffic 
which comes to supplementals as the result of sales efforts but which cannot be 
performed by supplementals because of the limitations on their service. 

The supplementals on the one hand have not diverted from the route carriers 
and on the other hand, have been, and will be, of assistance in converting more 





American Airlines alone paid $853,809 in legal fees to counsel outside the company 
in 1959 according to their report filed with CAB. 

‘In fiscal 1960, the supplementals carried between one-third and one-half of the MATS 
commercial traffic. 


72 AMENDMENTS TO THE FEDERAL AVIATION ACT OF 1958 


American travelers to air and in feeding the route carriers business which the 
supplementals cannot perform. The utter failure or unwillingness of the trunk 
carriers to recognize our stimulating force as a major benefit, is the prime reason 
for their relentless battle to deprive our industry of a scintilla of authority other 
than the confining area of charter by air. 

It is our understanding that the Air Transport Association of America, as 
spokesman of the big airlines, does not object to an amendment enabling the 
Board to certificate the supplementals for all-charter operations and objects only 
to the portion of the supplementals’ authority permitting 10 trips per month in 
common carriage operations. 

Unhappily, the industry cannot survive on this basis of cutting its operations 
in half. 

Why is the 10-trip common carriage authority essential in conjunction with 
the charter authority? This question, of course, was debated before the Board 
time and again over the 7- or 8-year period of the Large Irregular Air Carrier 
Investigation, Docket No. 5132 et al. Platoons of fertile and sharp-witted lawyers 
devised arguments against issuance of 10-trip authority. After deliberate con- 
sideration of all these arguments, the Board in its order E-9744, summed up the 
matter on page 18 of its decision: 

“It has been suggested that, having enlarged the operating authority of the 
irregular air carriers with regard to charter operations, we should limit them 
to this field and not permit them to engage in individually-ticketed and individ- 
ually-waybilled operations. We do not agree. To remove the irregular air 
earriers from this field of operations would be contrary to the public interest. 
It would at one stroke deprive them of a major source of their revenues, without 
any corresponding public benefit. At the same time, it would make the services 
of the irregular air carriers unavailable to the thousands of passengers who have 
found them to be useful and necessary. Certainly, the availability of charter 
flights is of no value to a person who, traveling as an individual, is unable to 
secure transportation from a certificated carrier due to a demand which exceeds 
the available space on scheduled flights. And the thought that a heavy and un- 
fulfillable demand for transportation at various times is a normal incident of our 
economy offers no solace to a person who cannot obtain space when he needs it. 
Finally, we are not convinced that the abolition of individually-ticketed opera- 
tions is in any way necessary for the protection of our certificated carriers.” 

And again on page 19: 

“We think the time is ripe for us to consider and adopt a policy which will 
strengthen our supplemental carriers and foster their continued growth so that 
they may more adequately serve the public and so that their continued existence 
as an important aid to the national defense will be assured. While we view 
unlimited charters as one area of expanded operations, we do not consider it to 
be the only one. Of equal significance is a revision of their authority which would 
enable them to offer individually-sold services on a regular basis but limited to 
a specific number of flights.” 

And again on page 20: 

“The elimination of the existing restriction against regularity will help the 
public and strengthen the supplemental carriers immeasurably.” 

This position of the Board was, of course, reaffirmed in decision E-13436, Jannu- 
ary 28, 1959, Large Irregular Air Carrier Investigation, Docket No. 5132 et al. and 
reaffirmed again in the letter of the Board to this committee on April 28, 1960, 
page 3, in the following language: 

“The Board has found that the supplemental air carriers have performed a 
useful public service and have a definite place and role in meeting this Nation’s 
air transportation needs. These carriers as a class have performed valuable 
services responsive to a public need in the field of charter and specialized services ; 
in meeting needs for individually ticketed services in peak periods which could 
not be met by the certificated carriers; in innovating and developing air coach 
services: and in meeting military needs for airlift. There can be no doubt that 
the continued existence of the irregular air carrier fleet is of real value in terms 
of national defense, and it is evident that the future ability of the irregular air 
carriers to serve the military, as they are doing now and have done so ably in the 
past, depends upon their ability to operate their planes in commercial activities 
when not engaged in service for the military.” 


5 Solomon’s Biblical threat to cut the baby in half as a solution to competing maternity 
claims was to ascertain the true mother not with the hope that the baby would survive. 
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The attempt to raise the question of the desirability in the public interest, or 
the question of the need of the supplementals for 10-trip authority in this com- 
mittee hearing, is merely a lawyer’s move to redebate the 100,000 pages of record 
in 5132 and protract a decision of this committee to a point at which the supple- 
mentals will perish for lack of affirmative aid. 

The plain truth of the matter is that the supplementals cannot survive on the 
charter authority alone and if forced in that direction, the supplemental industry 
will have been compleely denuded of its pioneering and innovating abilities and 
the Board has recognized this based upon massive evidence. During the last 
year, the following supplementals have used the 10-trip authority to the maximum 
and all other supplementals have used it to a lesser degree in limited route-type, 
aircoach service and in special scheduled flights serving both commercial and mili- 
tary markets: 

All American Airways, Inc. 
Arctic-Pacific, Inc. 

Capitol Airways, Ine. 

Modern Air Transport, Inc. 
Regina Airlines. 

United States Overseas Airlines. 
Westair Transport. 

The supplementals, through their associations, have their ticketing offices at 
virtually every major military installation in the United States providing expedi- 
ent low cost air transportation to furloughed service personnel. It is through 
the individually-ticketed sales authority that the supplementals have created the 
aircoach market for the traveling public and military servicemen. Geared te 
their unlimited domestic planeload charter authority, the supplementals’ 10-trip 
license provides the indispensable element to assure the flexibility vital to a 
supplemental operation. 

Thus, the flexible nature of supplemental air carrier authority is the sole 
reason the industry has survived against the inevitable obstacles of a pioneer 
industry. 

With this CAB-approved flexibility, the supplemental airlines respond to a 
public demand with Board authorization for 10 trips per month between any 
2 points within the United States, as well as, to, from and between any U.S. 
territories and possessions. With such pliancy, the carriers of our industry can 
supplement the needs of the Department of Defense while also keeping intact 
a ready-made airlift alerted to respond to a national emergency within hours 
rather than days. Their diversified operation includes supplementing the do- 
mestic and international transportation of military, civilians, and cargo when 
the demand exists. 

We offer the following typical operation of one of the supplemental aircraft 
as an example of the public, military, and economic need for pliant authority: 

Exercising the 10-trip authorization, a supplemental air carrier may dispatch 
an aircraft from New York with passengers flying to Chieago. This flight is 
advertised and aircoach tickets are sold in the usual manner from regular ticket 
offices, both downtown and at airports, in accordance with the carrier’s pub- 
lished tariff, and such a flight departs and arrives on regular schedule. In Chi- 
eago, it is probable the same aircraft will make ready for a domestic military 
troop movement from Chicago to the California bay area. Completing this 
military mission, the aircraft may then be available to contract with the Mili- 
tary Air Transport Service for a personnel and/or cargo international flight 
to the Orient where it may then activate its CAB prior approval authority te 
return to the United States with a group charter movement and proceed to pre- 
pare for another such varied flight schedule. 

Without all facets of this versatile authority synchronized by the carriers’ 
operations and scheduling “know-how,” the industry would fail economically 
and, thus, leave a crippling gap in the national air transportation structure. 

Apart from the legalisms involved in this crisis, the public issue is simply the 
survival of a de facto industry, some members of which antedated the passage 
of the Civil Aeronautics Act in 1938. The Board recognized this truth in its 
findings (p. 25, Board order E—9744) : 

“The simple fact is that individually ticketed flights have been lawfully con- 
ducted by the irregular carriers ever since 1938 and the continued authoriza- 
tion of such operations does not involve any novelty whatsoever.” 

Virtually all members of this class have been in existence from 12 to 14 years, 
which in the history of aviation transport is a long and impressive period. At 
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present, they operate more than 120 aircraft with over 1,000 pilots supporting 
more than 5,000 maintenance personnel to all parts of the free world in both 
passenger and freight markets. 

The combined fleet of aircraft can provide at any given time lift for approxi- 
mately 7,300 passengers with 480,000 pounds of baggage or approximately 1 mil- 
lion pounds of cargo. The types of equipment involved are 6 B-377’s, 15 Con- 
stellations, 11 DC-—7’s, 18 DC—t’s, 21 DC-—4’s, 39 C—46’s (all of which have had 
significant modern conversions) and 9 DC-3’s. A more detailed breakdown of 
this equipment is attached hereto as exhibit 3. 

Several of our carriers have their own maintenance facilities while others 
rely principally on indipendent contractors for maintenance. In either event 
the preservation of this pool of maintenance manpower is prescribed and sup- 
ported by the fleet operations. 

Why will this industry be destroyed if the certificates are not granted? 

The Board in order E-13436, Large Irregular Air Carrier Investigation, 
Docket No. 5132, January 28, 1959, page 5, said: 

“There is no doubt that the ability of a carrier to provide service is fostered 
by an authorization embodying the stability, dignity, and protection of a cer- 
tificate, rather than an exemption.” 

In the Board’s letter of April 28, 1960, to the committee, page 3, said: 

“In order to keep the supplemental air carrier industry in operation, the 
Board might attempt (as indicated by the court) to make additional findings of 
undue burden which would warrant the granting of this authority by exemption. 
However, in light of other decisions of the same court which place a very narrow 
eonstruction on the Board’s exemption powers, there is no assurance that such 
action of the Board will be sustained upon further judicial review. 

“The result is that legislation is needed if there is to be any assurance that the 
supplemental air carrier industry is to continue in existence. The court itself, 
in United Air Lines v. Civil Aeronautics Board, twice remarks that ‘the prob- 
lem is for the Congress. The Board should present it there.’ ” 

As the Board said, if the certificates are not granted, it is not clear that the 
court will permit the Board to grant operating authority for exemptions. At 
best, the legality of granting the necessary authority by exemption would take 
the matter back into the courts and create a legal swamp in which the supple 
mental carriers would be bankrupt by legal fees and the uncertainty created in 
the public mind.® The financing of new equipment, much of which comes from 
the old route carriers, is difficult enough with certificated status. Without it, 
bankers and financial sources will not listen to long refined legal explanations of 
exemption authority or shadowy interpretations of regulations 10 years old 
about which neither the lawyers nor the Board members have ever agreed. 

To the extent that the supplementals’ market involves recognition by thou- 
sands of military transportation officers throughout the United States, again, 
it is not possible to explain to them and secure their recognition by long and 
shaded explanations of exemptions or old regulation authority. We know from 
bitter experience over the years that they recognize certificated status and 
nothing else. The same is true in varying degrees with most Government agencies 
and foreign countries with which business is necessary. If one’s own Govern- 
ment does not recognize a service by giving it certificated status, foreign govern- 
ments and officers of our own Government do not want to take a chance or be 
bothered with the precise limits of authority drawn from quaint regulations 
which may subject them to criticism or legal action. 

Lastly, the carriers themselves and their employees are demoralized and 
disheartened when after a 15-year struggle during which the national military 
interest has been served and during which the public has been served, and during 
which they have not asked the Government for any subsidy, to be deprived of 
certificated recognition, recommended and issued by the agency in charge of the 
industry, only to have it snatched away by technicalities of law. 

The net result is to perpetuate the law of primogeniture in the aviation indus- 
try under which the eldest sons receive all their father’s inheritance to the 
exclusion of the other children whether or not the character or performance 
of the elder sons deserve this benefaction. At least under the law of primogeni- 
ture, the eldest sons had the responsibility of a firm tradition that as the head 
of the households they would divide and manage the inheritance for the benefit 
of the family and would share the benefits with the younger members according 


* While American Airlines can afford $853,809 in legal fees in 1 year for outside help, 
the supplementals cannot. 
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to their needs. This contrasts sharply here with the attitude of the old-line 
earriers, who insisted on inheriting by the act of 1938—subsidy, monopoly, and 
all the other fruits of primogeniture, only to use them for the purpose of exter- 
minating their younger brothers, which by tradition they should help. 

Considering the rapid growth of air transportation, our industry is not a 
new one. By 1947, the trunklines had become established, yet they had oper- 
ated under the Civil Aeronautics Act of 1938 for only 9 years. Today, the 
supplemental carrier industry has maintained its place in the air transport 
system for 14 years. We emphasize that the supplemental industry is an 
established segment of the Nation’s air transport system—completing the bal- 
ance which the Congress directed the Civil Aeronautics Board to insure. The 
supplemental air carriers, as a class, constitute the only major segment of 
the air transport system which has never requested subsidy nor received one 
dime of mail pay to maintain economic survival. They are not here asking for 
payment in any kind. Rather, these carriers, in support of the Civil Aero- 
nautics Board’s request, the court’s suggestion, the public demand and the 
military need, seek only the modernization of the Federal Aviation Act to 
encompass their service and fulfill the need. Our group is a vital industry 
which desires now to go forward within the framework of the national air 
transportation system—recognized and respected through certification under 
the law. 


EXHIBIT 1 


Dollar cost of commercial airlift procured by MATS 





| 


| Fiscal year 











Carrier 
1955 1956 1957 | 1958 

Slick Airways, Inc_-_-....-.--.----- sional $301, 882. 77 | $4, 265, 934.18 | $8, 459, 103. 91 7,071, 815. 19 
Overseas National Airways, Inc--..---- 534, 210. 68 3, 016, 079. 03 2, 288, 717. 70 400, 437. 16 
Flying Tiger Line, Inc........-..-..... 1, 534, 918. 45 3, 023, 673. 39 6, 539, 140. 70 19, 033, 989. 14 
California Eastern Aviation, Inc_---.-- 829, 420. 36 4, 478, 186. 50 4, 687, 054. 43 3, 523, 759. 14 
SE OS eee 159, 927. 85 596, 243. 71 1, 964, 453. 70 2, 057, 273. 55 
Seaboard & Western Airlines, Inc...... 426, 788. 50 10, 117, 491. 65 10, 256, 172. 41 11, 895, 876. 12 
Trans Caribbean Airways, Inc_-._.-....- 192, 807. 39 728, 256. 90 829, 337. 34 43, 618. 96 
Twentieth Century Airlines, Inc...---- 224, 484. 50 3, 512, 188. 47 259, 435. 26 184, 086. 85 
United States Overseas Airlines, Inc... 446, 262. 10 1, 744, 081. 31 572, 412. 55 408, 613. 70 
Pan American World Airways, Inc-__--- 235, 847. 54 3, 822, 909. 41 5, 294, 216. 37 4, 553, 290. 75 
Transocean Air Lines, Inc.........-----. 432, 552. 91 1, 222, 337. 74 2, 709, 143. 22 3, 006, 273. 53 
bio RN eS 173, 44. 70 1, 097, 162. 84 0 0 
Peninsular Air Transport.........-...-- 149, 067. 83 | 202, 273. 31 0 0 
Trans World Airlines, Inc......-..--.-. 0 | 333, 236. 40 513, 577. 26 1, 417, 696. 58 
Bee Aes, TDs, 6.4<ccncncccuccesks 0 | 253, 314. 99 1, 810, 321. 80 154, 694. 40 
Great Lakes Airlines, Inc....-..-.------ 0 2, 138, 370. 78 782, 598. 02 0 
Los Angeles Air Service_....--.-.- nena 0 | 922, 350. 48 101, 423. 76 0 
Northwest Airlines, Inc_.......-----.--- 0 555, 257. 70 461, 186. 71 79, 902. 33 
Central Air Transport, Inc.......--.-.- 0 396, 199. 63 448, 428. 88 188, 536. 79 
Se  .. oo adlwbcnansadinwuanaiped 0 0 110, 129. 80 0 
CO be aa 0 0 1, 369, 153. 30 2, 347, 054. 68 
Pacific Northern Airlines.....-- ncstsallaiens 0 0 11, 250. 00 64, 672. 18 
General Airways, Inc. .........------.-- 0 31, 065. 75 54, 761. 45 50, 691. 91 
NS SS ae oe 0 99, 761. 20 4, 840. 62 0 
California Hawaiian Airlines........-- 0 0 0 76, 200. 50 
Meteor Air Transport, Inc....-....----- 0 360, 472. 76 170, 076. 32 0 
RO I ot omknnndbendnn caneelen 0 0 0 4, 107. 34 
Atlantic Area (common carrier) __-...--.- 0 0 0 22, 500. 00 

pls seeadk bngibodinésoibae 42, 916, 848. 49, 746, 935. 51 56, 785, 090. 80 
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The supplemental pioneers—of the military contract market 


Ween, Orr eenriere. 2. 2. to 
Total for carriers qualifying as small 
business: | 
[Se 
Dallas aumeteaty 5 6s es 6c... 
Total for all pioneers (Monscheduled or 
former nonscheduled) as distinct from 
old-line route carriers: 
Pebornt 220% < 200 a hbsccditz 
Dollar amount. . aceite timate 
Total for carriers who were supple- 
mentals during the procurement 
years in question: 





SE SS ee ee a ee 
Dollar amount - 


[Fiscal year] 


$5, 641, 665. 28 


63.2 
$3, 500, 000 


95.8 
$5, 400,000 


55.7 
$3, 160, 000 








1956 


2, 916, 848.13 


45.4 
$19, 500, 000 


88.8 
$38, 100,000 


58, 9 
$25, 300, 000 








1957 


$49, 746, 935. 51 


| 


32.7 | 


$16, 300, 000 


87.4 | 
$43, 500, 000 


45.6 
700, 000 | 
| 


29 


omy 


1958 


$56, 785, 090. 80 


21. 96 
$12, 400, 000 


89.2 
$50, 700, 008 


32.8 
$18, 600, 000 
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ExuHIsBIT 3 


Fleet composition and airlift potential of the supplemental air carriers 














Type of aircraft Number of | Passenger Tons 
aircraft | capacity 

¢: 9 | 190 7.0 
2. 39 990 243.8 
3. 21 1,610 144.0 
4. 18 1, 530 112. 5 
5. D il 2 
6. 15 1, 348 40.0 
7: 6 og 

119 7, 351 547.3 


—eoe supplemental carriers can lift 7,351 persons at one time, or 1,094,600 Ibs. of cargo at one given 
time. 


FEDERAL AVIATION AGENCY, 
OFFICE OF THE ADMINISTRATOR, 
Washington, D.C., March 21, 1960. 
Mr. CLayTon L. BURWELL, 
President, Independent Airlines Association, 
Washington, D.C. 

DeaR Mr. BURWELL: f am impressed by the fine safety record made by your 
association’s member airlines, and I am grateful for the reassurance such an 
outstanding record gives to the flying public. 

You have set an enviable goal for the rest of the industry. Your achievement 
speaks well for rigid safety standards and careful adherence to the principles of 
air safety. 

My congratulations for 5 years, 3%4 million passengers, and 6 billion passenger- 
miles of safe flying. 





Sincerely, 
B. R. QuesapAa, Administrator. 
List oF SUPPLEMENTAL AIR CARRIERS 
Airline Transport Carriers Los Angeles Air Service, Inc. 
All American Airways, Inc. Miami Airlines, Inc. 
American Flyers Airline Corp. Modern Air Transport, Inc. 
Arctic-Pacific, Inc. Overseas National Airways, Inc. 
Argonaut Airways Corp. Paul Mantz Air Services 
Associated Air Transport, Inc. Regina Cargo Airlines, Inc. 
Aviation Corp. of Seattle Sourdough Air Transport 
Blatz Airlines, Inc. Southern Air Transport, Inc. 
California Eastern Aviation, Inc. Standard Airways 
Capitol Airways, Inc. Stewart Air Service 
Coastal Cargo Co. Transocean Air Lines, Inc. 
Conner Air Lines, Inc. United States Overseas Airlines, Inc. 
General Airways, Inc. World Airways, Inc. 


Johnson Flying Service, Inc. 


Senator Smaruers. As I understand it, Mr. Yates, you now will 

xeak for whom? Yourself, as, of course, the general counsel of the 
me fale Air Carriers Conference? And are you going to speak 
for Mr. Burwell? 

Mr. Yates. We are both going to speak, Mr. Chairman. I want to 
make a few remarks and then Mr. Burwell will buttress our full sup- 
port of the Board’s request. 

Senator Smaruers. All right. We are delighted to have you 
singly or in tandem. 

You may proceed. 

Senator Eneie. Or may I say, shoulder to shoulder. [Laughter.] 

Mr. Yates. That is the way we would like to have it, Senator 
Engle. 
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Mr. Chairman, the small air carriers which were certified by the 
Civil Aeronautics Board only to be devastated by the appellate court 
are faced with near extermination after fighting step by step for 
better than a decade for some form of permanent authority to per- 
form their supplemental services. 

Frankly, they are bewildered and they are afraid of the swift 
finality which could result from this court’s order. ‘They are all here 
today; they are in the room. We would like the committee to know 
their interest is such they are going to sit through this thing until 
it comes out one way or the other. 

To emphasize the importance attached to this hearing of Congress, 
each and every one of these supplemental air carriers can assure you 
that over a period of some 14 years, our segment of the air transport 
system has not enjoyed one single day of operating authority that was 
not fraught with the uncertainties of mammoth opposition, court 
appeals, and time delays which have amounted to years. That these 
carriers have survived and have prospered in the performance of 
true supplemental service despite legal and economic attrition and 
lack of permanent certification, without question supports the sound- 
ness of the Civil Aeronautics Board decision in 1955 and following in 
1959, and proved beyond necessity of further mention a definite pub- 
lic need for our services. 

The Chairman of the Board has told this committee that the situ- 
ation confronting the supplemental carriers is extremely grave at this 
point, and we would place the strongest emphasis on the Chairman’s 
words and, if I may quote : 

If there is to be any assurance that operations are to be continued in accord- 
ance with existing Board authorizations and present policies, prompt action by 
this Congress is needed. 

In 1947 the noncertified cargo and irregular carriers numbered in 
excess of some 700 in this country. Over a period of 14 years the 
stronger members of the new industry did sustain the battle of sur- 
vival over insurmountable odds inevitably heightened by the entrance 
or the threat of the entrance of small industry in the field of virtual 
monopoly. 

Today we have some 25 supplemental carriers approved by the Civil 
Aeronautics Board, after lengthy hearings. 

These hearings went on for 8 years and this was the result of the 
screening process which boiled down to some 25 carriers which we 
found fit, willing, and able to perform the supplemental service that 
the Board found a public need to exist. 

These airlines are diversified all over the Nation and operate a fleet 
of well over 100 aircraft, not small twin-engine aircraft; but these 
people operate aircraft ranging to 4-engine Constellation pressurized 
equipment, DC-7 equipment, and some of them even placed orders 
for jets at this time, all in the interest of supplemental air trans- 
portation. 

Mr. Chairman and members of this committee, this supplemental 
segment of our air transport system and its instant availability in 
the event of national emergency should not be cast aside because of 
an inadequacy in the law in this progressive area of advancement in 
airtravel. 

The proceedings leading to the Board’s findings, conclusions, and 
final issuance of public convenience and necessity certificates and the 
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court. decision required some 814 years and a volume of record 
excess of 100,000 pages. 

Suffice it to say our battle for legal survival culminated before the 
Board in the largest and the longest administrative proceeding in the 
history of administrative law. 

During the course of this 8-year fight the trunk carriers have not 
prevailed in one single phase of the Board hearings or in any of the 
Board’s many findings. They have simply found a flaw in the act 
which the court had to sustain. 

To understand why our certification has been so bitterly opposed by 
the “grandfather” carriers and why we are here today, I believe it 
could be helpful to examine briefly several postwar developments in 
the history of aviation tr ansport. 

There have been only four, only four significant developments in 
air transportation since the end of the hostilities of World War Il 
which marked awakening in the area of air travel for the general 
public. These four developments have consisted of : One, the innova- 
tion and development of aircoach travel; secondly, the airfreight, or 
the all-cargo business; third, the contract air transportation of per- 
sonnel and supplies for the Military Establishment; and, fourth, the 
commercial air charter business. 

We stress that each of these important fields was pioneered, devel- 
oped, and exploited—not by the trunklines with their tremendous 
resources—but by these new carriers which came into being after the 
war. 

Even at late as 1951, the spokesman for the large airlines, particu- 
larly of American and United and TWA, were telling this Congress 
and were before the Board stating that the so-called aircoach experi- 
ment was completely unworkable. Yet the pioneering nonskeds, as 
they were then known, continued to fill a rising public demand and 
to prosper in the individually ticketed aircoach field. 

By the end of the war the U.S. air transport system had no air- 
freight segment at all, and rates for transportation of property and 
‘argo, as this Congress knows, averaged some 60 cents per ton-mile. 
Again, it was these new carriers that brought these rates down to levels 
of around 18 to 20 cents per ton-mile. 

The Board found, and this is on record, that more than 50 percent 
of the lft of the commercial airlines support for both the Berlin 
airlift and the Korean airlift was performed by the noncertified, or 
irregular, carriers, even though at that time they represented less than 
5 percent of the total industry. 

The Board found in its Commercial Charter Exchange case that it 

was the supplemental air carriers who had pioneered and developed 
the commercial charter market. 

Throughout all these years, the major trunklines individually and 
through their spokesman, the Air Transport Association, have sought 
to drive these carriers with their stimulating characteristics out of the 
airline business entirely. 

Mr. Chairman, the big airlines were literally dragged, kicking and 
screaming, into the aircoach business through the competition of sup- 
plements. This is a matter of incontrovertible record in the decisions 
of the Civil Aeronautics Board and may be remembered by Members 
of this Congress who have followed aviation for the past 10 years or 
more. 
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The record in the Board’s airfreight case supports the conclusion 
that the supplementals pioneered and developed the all-eargo industry 
against the opposition of the trunklines. Only a few months ago 
some of the “grandfather” carriers bitterly opposed a bill to develop 
a new military-civil cargo plane through a program of guaranteed 
loans. 

Along with the aireoach and the airfreight markets, again, it was 
the supplementals which pioneered the military contract business 

along with those former supplemental carriers which have graduated 
to the all-freight class. Both the Logair freight contract for the Air 
Foree and the Quicktrans freight contract for the Navy have been 

carried almost exclusively by supplementals or former supple mental 
wir carriers. But virtually all of the fruits of the supplementals’ 
sient in the aireorzch market has gone to the big airlines which 
so vehemently opposed it at that time. Their reluctance to pioneer 
in the all-cargo market is matched by their determination to prevent 
any other class of carrier from developing rit. 

It has come to our attention they are campaigning mightily right 
at this moment to capture the military market. Significantly, the 
supplementals have never asked for or received one dime of subsidy 
from the Government. Part of the hostility, I think, of the old-line 
carriers derives from the fact, undoubtedly stems from the days when 
the route carriers leaned so heavily on subsidy and were concerned 
about any outsider which might demonstrate that air transportation 
COl Ul L be performed at a profit. 

Asa matter of fact, the sup yplemental industry is the only segment 

of the air transport system which has never asked for subsidy or re- 
ceived a dit me of mail pay. 

One final point in funds amental diiferences and a further cause, I 
believe, of hostility by the old-line carriers is our immediate readi- 
ness and willing response as a vehicle in support of the military in the 
event of emergency. This ready av: allability for defense was il- 
lustrated in 1948 when almost on a moment's notice the supplemental 
airline industry mobilized to suport the Berlin airlift. 

Representing only 5 percent of the Nation’s civil air transport at 


that time, our carriers moved approximately 25 percent of the pas- 
sengers and some 57 percent of the cargo-tons carried by commercial 
carriers in this strategic operation. 

Again, in 1950, the supplementals supported the Korean airlift by 
supplying over half the commerci: al airlift called for by the military. 
When the refugees streamed out of Hungary following the abortive 
revolt, it was the supplemental cariers in 1956 which flew the first 
airplanes from this country to airlift those refugees to 
throughout the world. 

The Arctie DEW line was supplied in substantial part by supple- 
mental air carriers. 


] eenw Ce 
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Again, when the Lebanon crisis broke, it was the supplemental car- 
riers which offered some thirty-eight 4-engine aircraft in response 
to an emergency telephone call from MATS. 

The ready participation of the supplementals results from a flexible 
posture like that of a mobile task force: as we have said to this Con- 
eress before, in point of fact, a ready reserve of air fleet at no cost 


whatsoever to the Government. In the air clay in and day out, month 
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in and month out, the old route carriers are simply tied to their 
tracks from which they cannot disengage in a military emergency 
only with time and with the greatest amount of difficulty. 

They cannot, and the Joard has so found, serve all the fluctuating 
needs and seasonal demands of a dynamic America in peacetime, and 
they are not capable of immediate diset ngagement and reorganization 
into a task group in wartime. 

This the Civil Aeronautics Board has found, and we can’t argue 
with it. 

The Board in no uncertain terms has confirmed the vital services 
rendered by the supplemental carriers in the interest of national de- 
fense. In its opinion of November 1955, the Board stated, and I 
quote: 

The continued existence of their fleet is of real value in terms of national 
defense. It is evident that the supplemental air carriers have the necessary 
flexibility to meet the demands of the military. 

And in December of that same year the Board highlighted our 
supplemental air carrier industry as— 

A reserve air fleet, capable of being called into action to meet emergency 
transportation needs with a minimum amount of notice. 

It is these differences, Mr. Chairman, that have made our industry 
a yardstick by which to measure the claims of public service and 
national utility of the big carriers. This accounts for the desire of 
the “erandfather” carriers to exterminate us rather than face the 

challenge which we have thrown down, however minute, of any 
stimulation of new business. 

Mr. Chairman, in 1957, one of your committees, one of the House 
committees, after exhaustive hearings, issued its report which stated, 
and I quote: 

Although the committee questions the necessity for and the desirability of a 
close relationship ATA and its officers have had with the Civil Aeronautics 
Board in many instances, it is clear that regulation of commercial aviation has 
not been dictated by the certificated industry. Despite intensive campaigns to 
influence the Board’s judgment and to prevent the entry of new competition, in 
all major cases the Civil Aeronautics Board ultimately has ruled against the 
Air Transport Association and the established industry. This is particularly 
true in the Board’s decisions relative to operating authority for freight for- 
warders, the all-cargo carriers, and the supplemental carriers. 

I refer, of course, to the report of the House Antitrust Subcom- 
mittee on Airlines issued April 5, 1957. 

I mention this because we are today caught in the ATA machinery 
which the Celler committee found to be set up, designated, maintained, 
and operated specifically for just such a purpose of crushing new 
entrants into the air transport field. 

The Celler committee made these shocking findings, not our in- 
dustry, and the ATA’s statement in this hearing, we think, represents 
an example of monopoly in action, differing not one whit from the 

tactics iNustr ated by the Antitrust Committee as warranting a com- 
prehensive investigation hy the U.S. Department of Justice. — 

The committee found, and it could find today, that the Air Trans- 
port Association has been used as an instrument to organize legisla- 
tive campaigns which were designed to exert. pressures upon the 
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Board in pending proceedings. Further, and this I would like to 
quote: 

An important service performed by the Air Transport Association for its 
member carriers has been to provide a vehicle for joint activities directed at 
the foreclosure of any substantial competition that originates outside the 
certificated industry. 

ATA has been used as a forum for its membership to solidify its opposition to 
noncertificated competition and an instrument of the certificated carriers in 
their programs to prevent the Board from authorizing their operations. 

Mr. Chairman, our industry is small business in a giant bailiwick. 
Perhaps our country’s laws have so changed that the business of con- 
ducting airlines is one which belongs to the vested few, but we do 
not believe that to be a decision to be made by the Air Transport Asso- 
ciation of America. This they have not been able to accomplish at 
the Civil Aeronautics Board, even after a decade of massive endeavor. 

Thus, the employment of such characterizations of our industry, and 
I quote: “as a long and sordid history of abuse and mistreatment of 
the public.” 

Mr. Chairman, these statements have been used and reused by the 
ATA and its members during our carriers development; yet there is 
not one finding by the Civil Aeronautics Board regarding the certifi- 
sated supplemental carriers which are here which remotely relates to 
such gratuitous remarks, 

This committee in the process of a proper perspective into the air- 
line industry should know that our industry, despite the aspersions 
east by the Air Transport Association, has not had a congressional 
committee recommend it to the U.S. Department of Justice for its 
conduct within the air transport system. 

Thus, the ATA has conveniently ignored the simple fact that 
neither the court nor the Board has ever found or given the slightest 
hint that supplemental industry presently before this Congress rep- 
resented a “sorry or sordid industry.’ 

Not only that, but this question is no more in issue in this case than 
the more than 50-some-odd cease-and-desist orders now pending, cor- 
rective measures by the CAB since 1946, has been compeled to issue 
or initiate with respect to carriers other than our own industry. 
These include no less than Pan American, American, Eastern, North- 
west, Delta, and Northeast—all in good standing with the Air Trans- 
portation Association. 

On the basis of past performances and applying ATA’s fitness 
standards, most of its own members could hardly hope to qualify for 
the benevolent charter authority electioneered by the ATA for supple- 
mentals in this proceeding. That association is fully aware that the 
charter box pronounced for supplementals is tantamount to a death 
knell for this industry. 

In conclusion, Mr. Chairman. the an 1endment as requested by the 
Civil Aeronautics Board, we think, is simply an appeal to Congress 
to maintain a status quo after some 8 years of findings and after some 
5 years of operating history under those same requirements. No new 
operating authority will result and cert: ainly no imbalance of the 
air transport Sy stem is possible. 

The Board asks only that the Congress r: atify its 8-year treatment 
of a public need and allow these carriers the privilege of continuing 
that which they pioneered, supplemental service. 
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This is an appeal of small business, if you will, and it is an appeal 
of the small business regulatory agency. Without Congress’ aid, 
immediate extension is threatened, and another of the few remaining 
bulwarks of free enterprise will have vanished. 

May I present Mr. Burwell to you at this time? 

Senator Smatuers. All right, sir. Thank you very much, Mr. 
Yates, for a very lucid and forceful and persuasive statement. 

Now, Mr. Burwell. 


STATEMENT OF CLAYTON L. BURWELL, PRESIDENT, INDEPENDENT 
AIR LINES ASSOCIATION, WASHINGTON, D.C. 


Mr. Burweiy. Thank you, Mr. Chairman. 

May I introduce one or two very quick pieces of evidence in the 
record ¢ 

The first is the Civil Aeronautics Board report on safety for a cer- 
tain number of years. If I may doso, and perhaps—— 

Senator SMaruers. Yes, sir; without objection, we will make that 
a part of the record. 

(CAB report follows :) 


THE ADVANCE IN AIR SAFETY 
SUPPLEMENTAL REPORT OF THE CIVIL AERONAUTICS BOARD 
May 1958, Washington, D.C. 


Fatalities per million passengers scheduled domestic, foreign, oversea services 
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For the past six years in a row the fatality rate has been less than one 
per 100 million passenger-miles. Put another way, this is a safety rate of 
more than 99.9974 percent. 

The supplemental (as distinguished from scheduled) airlines have flown 
within and beyond the U.S. borders for more than 2% years without a 


single 
fatality—more than 2% billion passenger-miles. 


Mr. Burwe.t. I would like to give you and Senator Engle a copy. 

Mr. Yates. Mr. Chairman, before further proceedings, may I take 
the opportunity to introduce into the record some copies which we 
have made relative to Civil Aeronautics Board findings on appropriate 
standards of fitness applicable to the supplemental operations which 
are excerpts from Board orders. 

Senator Smaruers. Without objection, we will make that a part of 
the record. 

(The material referred to follows :) 


CAB FINDING ON APPROPRIATE STANDARDS OF FITNESS APPLICABLE 
MENTAL OPERATIONS 


TO SUPPL} 


The intervenors attack as too low the degree or level of operational ability 
required by the examiners to qualify for supplemental authorization. They 
contend, inter alia, that the standard should be at least as high as is customarily 
required in certificate cases in the interests of safety. The Board has con- 
sistently required supplemental carriers, like the holders of route certificates, 
to maintain the highest degree of safety in air transportation as prescribed by 
the act. There is no factual showing that the applicants as a group have failed 
to adhere to required [61065] safety standards, and most of those found quali- 
fied herein have operated for many years with an unblemished safety record. 
Moreover, regulatory control for safety purposes is maintained over supplemental 
carriers, as it is over holders of route certificates, primarily through such regu- 
latory instruments as the air carrier operating certificate and field inspection 
by the Federal Aviation Agency of the carrier's actual operations, personnel, 
and equipment. We believe it is clear that the examiners did not err on the 
score of safety. 

Intervenors also contend that the examiners attached undue weight to going- 
coucern status and instead should have required every applicant to show de- 
tailed plans and estimates of proposed operations and a proper organizational 
basis and adequate financial resources as is customarily required in proceedings 
for route certificates. We think that to have insisted that every applicant 
establish, by separate and independent proof, each of the elements pertaining to 
operational ability would here have been inappropriate. Applicants are almost 
without exception seeking essentially a renewal of authority rather than fresh 
entry. Continued performance of operations is convincing if not conelusive 
proof of the ability to operate satisfactorily, in the absence of proof to the 
contrary. Intervenors contend that applicants with active going-concern status 
are necessarily unqualified if their balance sheets indicate technical insolvency. 
This contention cannot be uncritically accepted. A balance sheet which on its 
face indicates an adverse financial position is not necessarily disqualifying, much 
as an apparently favorable balance sheet does not always betoken financial 
strength. The record shows that many of the applicants are small, closely held 
corporations, frequently one-man or family enterprises: that many such corpora- 
tions have received and can expect support [61066] from those who own and 
operate them in a manner seldom true of corporations whose stock is widely 
held by the public at large: and that substantial liabilities on their books do 
not necessarily reflect the claims of ordinary creditors, but rather may be pay- 
able to the corporations’ owners. Such factors illustrate why apparent financial 
position cannot properly be considered in isolation from all the other evidence 
bearing on the applicant’s qualifications. 

Moreover, a financial position which might be unacceptable in a route certifi- 
cate applicant may not be disqualifying here. For the ability to meet the capital 
requirements to inaugurate service on a particular route on a proper basis may 
require that a route applicant be in a position to obtain substantial outside 
financing, whereas the obligation of a supplemental air carrier is not to serve a 
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particular route but is rather to make at least a minimum contribution toward 
meeting the need for supplemental air service. The record shows such service 
is often provided with leased rather than owned aircraft, which reflects the 
fluctuating nature of the markets involved and tends further to diminish the 
capital required. Furthermore, the successful route applicant will normally be 
eligible for mail pay subsidy if needed, and a substantial equity investment in 
the carrier tends to assure the Government that there will be sufficient capital 
to permit efficient operations as well as an economic incentive toward such 
efficiency. In contrast, the supplemental carrier is not eligible for federal sub- 
sidy, and instead, is a member of a class of mutually competing carriers who are 
subject to the forees of economic attrition. The danger of such attrition con- 
fronts each supplemental carrier as a strong deterrent against attempts to engage 
in or maintain operations which involve financial [61067] requirements in excess 
of the carrier’s then current financial capabilities. In view of all the foregoing, 
we conclude that while the financial position of an applicant for supplemental 
authority is a definite element to be considered in appraising its operational 
ability, this factor should not be posited as an absolute quantitative criterion, at 
least where renewal applicants with a record of past or present operations are 
concerned. No more is required on the score of finances than the ability properly 
to continue or resume supplemental service; and it is apparent from the record 
of the applicants’ past operations, in conjunction with the nature of the service 
obligation they will assume, that this can often be done with minimal financial 
strength and despite a balance sheet which would appear unattractive to outside 
investors or lenders. 

As regards intervenors’ contention that each applicant must make a showing 
of a proper organizational basis and of detailed plans and estimates of proposed 
operations as separate criteria of operational ability, those criteria are also 
subject to considerations like those discussed above—the renewal aspect of the 
proceeding, the importance of going-concern status, and the nature of supple- 
mental air transportation in contrast to operations under route certificates. 
While organization and plans are definite aspects of operational ability, the 
absence of direct, independent proof of either of them is not necessarily fatal. 
The concept of a proper organizational basis, as it applies to the rigid require- 
ments for successful operations under a route certificate, cannot be readily 
applied to supplemental air transportation. Many of the present applicants who 
have [61068] operated successfully over long periods still bear significant 
resemblances to the small fixed-base airport operators which historically were 
among the main progenitors of this class of carriers, and they have been able to 
adapt and retain a form of organization in which one man or a very few men 
effectively exercise management functions, including planning, policy, and de- 
tailed supervision, maintaining close contact with and at times participating in 
the work of employees, with little or no need to delegate broad responsibilities to 
a corps of trained executives, committees, and department heads. Where the 
record shows a viable small enterprise in supplemental air transportation, organ- 
ization charts and the like are not an essential requisite of qualification. 

As to plans and estimates of proposed operations, the very nature of supple- 
mental air transportation and the Board’s objectives in establishing a class of 
carriers to provide it emphasize the importance of the factor of flexibility, both in 
the services operated and in the carriers’ ability to meet sudden needs, as in the 
case of the Berlin and Korean airlifts. In appraising a class of carriers whose 
role in the Nation’s air transportation system exposes them to the prospect of 
operating services which may not be accurately foreseeable, we cannot attach 
much importance to the submission at the hearing of elaborate exhibits and 
studies showing how an applicant would operate particular proposed services in 
some future period which, when it arrives, may well confront the carrier with 
traffic opportunities other than those contemplated. More important is the 
ability to plan and execute varied operations with as much speed as circum- 
stances [61069] require, at reasonable cost. This quality is more likely to he 
present in an experienced supplemental carrier with limited overhead and com- 
pact management which can expand and contract its capacity and redirect its 
energies as demand warrants than it is in certificated route operators whose 
organizations and fleets of relatively expensive equipment are geared to the 
comparatively stable requirements of particular routes. Accordingly, detailed 
plans or estimates as appropriate to an applicant seeking a certificate for a 
prescribed route are not an absolute requirement for an applicant for supple- 
mental air transportation authority which has otherwise demonstrated its 
ability to provide such transportation. 
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ard We have discussed and rejected elsewhere herein intervenors’ various conten- 
vice tions to the effect that the authorizations to be issued in this proceeding should 
the vary in scope from one applicant to another. However, among these contentions 
the is an argument that also relates to qualification criteria—that although an 
y be applicant may admittedly be qualified for some phases of supplemental air 
t in transportation, it should not be found qualified for supplemental air transpor- 
ital tation as a whole unless it has offered proof of experience, plans, organization, 
uch and/or equipment specifically pertaining to all phases of such transportation. 
sub- Since we have heretofore decided that the authorizations of members of the 
are class of supplemental carriers will be uniform and nonseverable in scope, the 
con- argument just set forth must be appraised to determine whether it warrants 
rage denial of authority to applicants who would otherwise qualify. In other words, 
CESS if the argument is sound it means the Board should either alter its decision to 
ing, grant uniform authorizations to supplemental air carriers, or deny authority to 
ntal applicants who have long been providing useful supplemental services if there 
onal are other [61070] types of service within the scope of supplemental air trans- 
1, at portation for which the applicant has not separately established its qualifications. 
are We have considered the argument from both viewpoints and reject it as involv- 
erly ing a criterion of qualification that is not necessary or appropriate in the cir- 
cord cumstances here shown, that would be a departure from past Board practice, 
‘vice and that would cripple the attainment of the Board’s objectives in establishing 
cial a class of supplemental air carriers. 
‘side As to the asserted necessity for requiring an applicant to qualify separately 
for every type of operation which could be performed under the authority to 
ving be granted, intervenors point to certain differences between domestic and foreign 
osed operations, between carriage of passengers and cargo, and between charter and 
also individually sold services. Thus, they point to differing operational requirements 
- the involved in overwater as opposed to overland flights, to problems raised by the 
pple- requirements of foreign governments not encountered in domestic service, and 
ates. to the generally simpler relationships with the public in charter service as com- 
_ the pared with individually sold service. We have considered these differences and 
‘atal. conclude that although they may be significant in passing on the qualifications 
uire- of an applicant for a route certificate, where there will be an obligation to serve 
adily a given route and where subsidy may be involved, they do not merit correspond- 
who ing importance in supplemental air transportation. 
icant First of all, the scope of supplemental service heretofore found required does 
were not include any carriage of passengers to or from foreign points, either on a 
le to charter or an individually sold basis, nor [61071] does it include the earriage of 
men traffic of any sort between any points, domestic or otherwise, except on a plane- 
d de- load charter or infrequent basis. In view of these substantial limitations, the 
ng in supplemental carriers will lack authority to engage in operations which might 
ies to impose on them many if not most of the burdens that the intervenors fear they 
e the would be unable to sustain. Second, the supplemental carriers have long en- 
rgan- joyed authority which, from the viewpoint of necessary qualifications, is essen- 
tially indistinguishable from that now being awarded; the only substantial 
ipple- changes are that the carriage of traffic on a planeload basis need no longer be 
ss of irregular or infrequent and that the carriage of traffic on a less-than-planeload 
‘th in basis need no longer be irregular, though it must still be infrequent as defined 
n the by the 10-trip-a-month limitation. The history of the applicants as a group is 
vhose replete with instances of shifts between charter and individually sold service, 
ct of between domestic and oversea or foreign service, and between passenger and 
‘ttach cargo service. There has been little evidence of undue difficulty resulting from 
s and such shifts, indicating that the operational problems involved fall within the 
ces in realm of managerial competence and judgment, so long as no more than supple- 
+ with mental air transportation, free of the burden of route service, is involved. The 
s the elimination by our decision in this case of the frequency and regularity restric- 
reum- tions on charter service and of the regularity restriction on other service cannot 
to be reasonably be viewed as opening up to these carriers any fields which are essen- 
. com- tially different, in the operational sense, from what has been their province in 
set its the past. Nor does the ending of these restrictions call for partitioning the scope 
whose of economic authority by the device of qualification criteria. No problem 
‘9 the {61072] of safety is involved, in view of the carriers’ past safety record and 
tailed the other regulatory instruments adverted to above, nor is any Federal subsidy 
for 2 involved. So far as concerns possible inconvenience to the public, incident to 
upple- shifts of service by a supplemental carrier within the scope of its authority, 


od its the applicants here being found qualified include only those whom the record 
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shows may be expected to exercise due regard for the convenience of those they 
serve whether or not such service represents a variation from the operations of 
the carrier in preceding periods. Variations in operations may on occasion pro- 
duce aberrations in the quality of a carrier’s service, but minor inconveniences 
clearly do not warrant precluding carriers from adapting their operations to 
meet service needs as they arise within the scope of supplemental air 
transportation. 

The Board has not customarily required that certificate applicants establish 
their qualifications in terms of separate and independent proof pertaining to 
every kind of operation which as certificate holders they would be authorized to 
perform; moreover, certificated carriers have often instituted operations which 
would have been economically or technologically impracticable if not impossible 
for them at the time of certification. Thus, certificate authorizations have 
been granted for major routes which at the time the carrier could serve only 
with multistop, short-hop flights but which nevertheless carried authority, 
subject to a simple notice procedure, for long-range nonstop services that the 
earrier later was able to perform. In some cases these long nonstops involved 
the conversion of what previously had necessarily been an overland operation 
into protracted overwater flights. Again, carriers certificated to carry persons 
and property [61073] were for years engaged solely in operations that were 
almost solely in operations that were almost entirely geared to passenger car- 
riage; later they introduced all-cargo service, which involved capabilities in 
the areas of sales, equipment, cargo handling, ete., which the carriers did not 
have to demonstrate at the time of certification. And our local service carriers, 
certificated on the basis of proposals typically showing the ability to perform 
short-haul transportation in a few adjacent States with DC-—3 or smaller equip 
ment, all received with their certificates the economic authority to engage in 
the transoceanic common carriage of passengers and property on a charter 
basis under section 401(e) of the act. While exercise of such authority is sub- 
ject to regulation by the Board, this is generally true of all certificated authority, 
including that to be issued herein for supplemental air transportation. 

The compartmentalization of qualifications which intervenors would have us 
here apply to the applicants would affirmatively impede the attainment of the 
objectives of our decision in this case. To administer this part of our national 
air transportation system as a house whose occupants could not move from one 
room to another without prosecuting an application for Board authority would 
seriously undercut the flexibility which members of this class of carriers have 
hitherto possessed, and which has enabled them to participate in introducing 
significant benefits to the public in the field of aircoach, all-cargo operations, 
charter services, and defense transportation. To proceed on such a basis would 
be inconsistent with an [61074] effective discharge of our developmental and 
promotional responsibilities under the act in the field of supplemental air trans- 
portation. (CAB Order E-13436, Jan. 28, 1959.) 


Mr. Yates. And some Civil Aeronautics Board findings over a 
period of 8 years, as to the economic necessity of authority for indi- 
vidual sales service. 

Senator Smaruers. Without objection, it will be included. 

(The material referred to follows :) 


CAB FINDINGS AS TO THE ECONOMIC NECESSITY OF AUTHORITY FOR INDIVIDUAL 
SALES SERVICE TO THE SURVIVAL OF SUPPLEMENTAL AIR CABRIERS 


“We must, therefore, reject the Examiners’ recommendation that the irregular 
air carriers’ individually ticketed and individually waybilled operations be 
limited to three trips per month between any two points. Not only would this 
result in unprofitable aircraft utilization and hasten the demise of these carriers, 
but it obviously would fail to meet the public need for additional and supple- 
mental transportation—a need which today is being met by carriers whose 
maximum number of permissible flights is in excess of the recommended num- 
ber. (Order E-9744, Nov. 15, 1955.) 

Petitioners also dispute our finding that to limit supplemental air carriers 
to charter operations would deprive them of “a major source of their revenues.” 
Petititoners recognize that for some of the group, income from individually 
ticketed operations constitutes the major portion of their revenues. They con- 
tend, however, that for the “domestic” irregulars, such operations account for a 
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minor source of revenue. As we have heretofore indicated, our findings must 
properly be analyzed and applied to the irregular carriers as to a group rather 
than to arbitrarily classified segments. There were undoubtedly some irregulars 
who during 1954 obtained no income whatsoever from individually sold services. 
But the soundness of our findings is not disturbed by these isolated instances. 
We must look at the industry as a whole to determine the significance of revenues 
obtained from individually sold services. 

Reference to the Quarterly Report of Air Carrier Operating Factors, March 
1955, indicates that, as applied to the entire irregular industry, our use of the 
term “a major source” is correct. On an industry basis, the irregular air car- 
riers in 1958 received total operating revenue in the sum of $70,028,000. Of this 
sum, $21,152,000, or 30.2 percent, was income derived from individually ticketed 
passenger operations. An additional sum of $2,988,000 was received as trans- 
portation revenues for carriage of property and miscellaneous. Thus, a total 
of $24,140,000, or 34.47 percent of all revenues resulted from individually sold 
services. In 1954, total operating revenues amounted to $53,707,000, of which 
$17.702,000, or 32.96 percent, represents revenue from individually ticketed pas- 
senger operations. Individually waybilled and miscellaneous transportation 
revenues accounted for an additional $4,515,000, making a total of $22,217,000, 
or 41.36 percent of all operating revenues. In view of the foregoing, it is clear 
that individually sold services constitute “a major source” of the irregulars’ 
revenues. In this connection, it should also be noted that while some irregular 
air carriers have not received a substantial amount of income from individually 
sold services, such small increment as they do obtain therefrom may mean the 
difference between survival and going out of business. (Order E-9884, Dec. 29, 
1955, pp. 1-10. [Emphasis supplied. ] 

The petitions lay great emphasis on the reported operating experience of the 
supplemental air carriers under their interim authorizations, as new matter 
supporting reconsideration. Also emphasized as now available to the Board 
is the evidence in this proceeding on the qualifications of the applicants and the 
findings of the examiners thereon in their 1957 initial decision. These two 
factors—the applicants’ interim operating experience and their qualifications 


are cited with particular reference to individual-sale service, to show that the 
Board should now reconsider whether the 10-trip authorization is required by 
the public interest. Petitioners contend that these factors practically destroy the 
reasons given by the Board in 1955 for the 10-trip grant. However, none of the 
petitions fully reflect the reasons advanced by the Board. According to Ameri- 
can, there were but three such reasons: to enable the supplementals to meet 
peak demands for service, to recognize the role of the supplementals in pioneer- 
ing coach service, and to preserve for the supplementals a major source of their 
revenue. United’s petition sees only the first and third of these reasons as con- 
tained in the 1955 decision in support of individual-sale authority. Having thus 
narrowly characterized the Board’s findings, the carriers aim their main attack 
at the last one, and say that the interim operating experience and qualifications 
together prove that individual-sale service is not a major source of revenue to 
supplemental carriers, in that the revenues so derived (a) are a small per- 
centage of the income of supplemental carriers found qualified by the exami- 
ners, (>) are an even smaller part of the income of qualified “domestic” supple- 
mental carriers, (c) are declining in proportion to their other sources of in- 
come, and (d) are a type of revenue which is likely to produce losses for those 
supplemental carriers which seriously pursue it. 

We have considered these contentions and the data marshaled in support of 
them, as discussed below, and in our judgment they do not warrant recon- 
sideration, either of the subsidiary finding that individual-sale revenues are a 
major (i.e., important) source of income for supplemental carriers as a class, 
or of the ultimate finding that the public interest requires authority for supple- 
mental air services which includes the prescribed individual-sale service. 

As to the importance of revenues from individual-sale service, the data set 
forth in the petitions show that such revenues continue to be important to supple- 
mental carriers. Moreover, the relative extent of their importance in compari- 
son to other revenues was not relied on as an affirmative basis of the 1955 deci- 
sion, and indeed was not even referred to in quantitative terms except on recon- 
sideration. There, in rejecting the same contention as now advanced that such 
revenues were not “a major source” of the applicants’ revenues, the Board cited 
avowedly unadjusted data on the percentages involved, not because the par- 
tienlar percentages stated were vital in themselves but because they were enough 
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of an indication clearly to dispose of the contention that the revenues in ques- 
tion were insignificant or unimportant. However, these data cited on recon- 
sideration have been made the special target of petitioners’ assault, as if the 
Board’s decision had depended on such data. This takes too much for granted. 
Petitioners have advanced no reason why the particular proportion of individual- 
sale revenues to the other revenues of the applicants would have made any dif- 
ference in the Board’s 1955 decision, so long as the individual-sale revenues were 
clearly substantial and important. Manifestly, changes in gross revenues often 
are magnified in their effects on profit and loss, and the Board took cognizance 
of this fact in finding that “* * * while some irregular air carriers have not 
received a substantial amount of income from individually sold services, such 
small increment as they do obtain therefrom may mean the difference between 
survival and going out of business.” Far from resting on the proportionate 
revenues of individual-sale service as a basic ground of decision, the Board’s 
1955 opinions, fairly and fully read, predicated the grant of individual-sale 
authority to supplemental carriers on a whole series of public-interest factors 
which would have dictated the same outcome even if it had been found that, 
from the viewpoint of the supplemental carriers, the importance of individual- 
sale revenues to the class was not “major” but only “substantial.” 

The petitions show a decline in individual-sale revenues for 1956 under the 
interim exemptions. In 1954 the individual-sale revenues for the entire industry 
were $22,217,000. In 1956, according to the TWA petition, the corresponding 
revenues were $19,950,256, or a decline of 12 percent. During the same interval, 
but looking only at those applicants favorably recommended by the examiners 
and only at passenger traffic, United points to a decline in individual-sale rev- 
enues from $3,649,000 in 1954 to $3,029,000 in 1956, or 17 percent. It is obvious 
that a decline of such percentages, with over four-fifths of the revenues still 
intact, falls far short of indicating that individual-sale revenues have become 
unimportant in any sense which would undercut the rationale of the 1955 
decision. That decision, as noted below, in no way assumed or depended on 
such revenues increasing or staying the same. 

The evidence and findings of the examiners on the qualifications of individual 
applicants are cited in the petitions as showing the unimportance of individual- 
sale revenues. Petitioners urge that it is now possible, on the basis of quali- 
fications, to make the adjustment for illegal operations which the Board referred 
to but did not make in the data cited in its 1955 supplemental opinion on re- 
consideration. Petitioners then proceed to make their own adjustment by the 
simple device of excluding in toto all the revenues of carriers whom the exam- 
iners found unqualified. The residue, according to United’s petition, is $5,356,000, 
or 16.2 percent; according to TWA it is $5,307,782, or 15.8 percent, in each case 
for the year 1956. These percentages, even were we to assume the adjustment 
made by petitioners is valid, do not indicate that individual-sale revenues are 
unimportant or insignificant, but rather show the contrary. Deprivation of 
16 percent, or even a considerably lesser percentage, of the gross revenues of 
this class of unsubsidized carriers would not be in furtherance of their “survival 
and continued healthy growth,” objectives which the Board declared to be in 
the public interest. 

Moreover, the type of adjustment which the petitions make on the basis of 
the qualification record is not the type of adjustment referred to in the 1955 
decision, and is incorrect as a measure of the public interest in individual-sale 
services. The adjustment of which the Board spoke was “for revenues obtained 
as a result of the operations in violation of the frequency and regularity restric- 
tions in the existing regulations.” Such an adjustment is very different from 
the exclusion of all revenues earned by carriers who may be unqualified. A 
carrier may be found unqualified as not to be trusted to comply with the act 
and regulations in the future in view of all the perinent evidence of its com- 
pliance disposition, which may include evidence of frequency or regularity viola- 
tions in the past, but this does not mean that during a certain year or certain 
months its operations may not have stayed within the frequency and regularity 
restrictions. Even during a period in which illegal operations occurred, opera- 
tions conducted before the regulatory limits were overstepped were not in 
violation of the restrictions, and the revenue derived up to that time would not 
be excludable. It is thus obvious that, in the cases of carriers who may be un- 
trustworthy with respect to compliance, a portion of their revenues was earned 
by flights which were within the bounds of the frequency and regularity re- 
quirements. The question is whether such revenues, earned in services legal 
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when performed and utilized by the public, must be excluded in determining the 
needs of the public. Petitioners have not shown why the evidentiary value of 
revenues paid by travelers on legal flights must be disregarded if the carrier 
later exceeded the bounds of its operating authority by further flights operated 
during the same period, or in some other period, or if the carrier’s conduct 
otherwise evinced an unwillingness to comply with the act and regulations. 
Accordingly, the type of adjustment which the petitions would make on the 
basis of the qualifications of the applicants is not a valid one. And the type of 
adjustment referred to by the Board is nowhere set forth in the petitions. 

The petitions further attack the “major source of revenue” finding on indi- 
vidual-sale services by putting aside all revenues of certain carriers who, al- 
though found qualified by the examiners, have engaged in operations of a 
chiefly international character, and also all revenues derived from individually 
waybilled service by any carrier. By such exclusions petitioners seek further 
to deprerate the percentage importance of the remaining revenues. These de- 
vices are essentially a repetition of petitioners’ efforts to attack the Board’s 
findings by applying them not to the applicants as a class but to separate sub- 
classes established “on a basis tailored to suit their contentions,” as discussed 
in the 1955 supplemental opinion. In rejecting such devices the Board declared 
that the applicants were “one class of carriers who perform a wide variety of 
services and who have the necessary flexibility to switch * * * from one or 
more types of service to others,” and that this flexibility to meet changing de 
mands is their common denominator and importance. While leaving out the 
revenues from individual-waybilled service represents an effort to break down 
the total of individual-sale revenues on a traffic rather than a carrier basis, it is 
equally heedless of the flexibility of this class of carriers as emphasized by the 
Board. Petitioners offer no good reason why supplemental carriers should be 
deprived of their rights to carry waybilled cargo, either on flights operated 
primarily for that purpose, or as additional traffic on ticketed passenger flights, 
or on an otherwise empty ferry flight operated in connection with a one-way 
charter. While American characterizes waybilled service as of no real sig- 
nificance, a tabulation in United’s petition of the revenues of the carriers favor- 
ably recommended by the examiners shows that for the 3-year period 1954—56, 
slightly more than one-third of all individual-sale revenues were derived from 
freight and miscellaneous nonpassenger traffic. The same tabulation shows that 
out of 25 carriers listed as having exercised their individual-sale rights during 
the 3-year period, only 8 confined such exercise to passenger traffic exclusively. 
Of the remaining 17, 2 earned their individual-sale revenues exclusively from 
freight and miscellaneous traffic, and the majority earned their individual-sale 
revenues from both sources. The finding which petitioners atack was a finding 
as to the importance of individual-sale revenues, and petitioners have offered 
no sound reason why the proceeds of waybilled traffic should be excluded in de- 
termining such importance. 

The foregoing indicates why we find unpersuasive petitioners’ efforts to show 
that individual-sale revenues are unimportant to supplemental air carriers. As 
the petitions themselves disclose, these revenues have an importance which is 
far from insignificant. The data in the petitions as discussed above go only to 
the particular extent or degree of importance of such revenues at this time. 
That this question does not warrant reconsideration of the Board’s grant of in- 
dividual-sale rights is apparent from the overall rationale of the decision. 

The Board’s 1955 decision recognized that individual-sale rights have been 
held by the applicants and service thereunder provided to the public “ever since 
1938” (the date of passage of the Civil Aeronautics Act). The case was thus 
not one where nonoperating applicants seek new authority, but rather involved 
established carriers whose past operations warranted careful consideration. 
Petitioners ignore the difference between the showing required to justify the 
award of basically new authority and that which warrants allowing historic 
equities to survive and existing public services to continue. 

Another important consideration in the decision was that discontinuance of 
individual-sale authority would have confined supplemental carriers to charter 
service, with several undesirable results. Thus, the Board found the applicant 
met a real need in the broad field of special services; for example, transporta- 
tion of migratory workers and certain kinds of livestock. While describing this 
field as “closely allied” to charter operations, the Board recognized that it was 
not the same but “another” field, not properly to be served solely on a plane- 
load-contract basis. The Board also pointed out that charter service is of no 
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value to persons who are traveling as individuals, or to groups too small to 
eharter a plane, a factor that grows in importance as the capacity of aircraft 
increases. The Board further noted compliance considerations—that carriers 
confined to charters might carry individually ticketed traffic in the guise of 
charters, and that although individual-sale authority would not eliminate such 
problems, it would minimize them. 

An important reason for rejecting a charter-only limitation was the factor 
of fiexibility. The Board found that allowing the carriers “to gravitate to 
whatever markets present a demand” for supplementary services was basic to the 
performance of such services, and that these carriers had “created a demand for 
their services,” notably in the fields of low-cost passenger transportation and all- 
cargo services. Neither of these services were developed within the confines of 
charters, nor have petitioners shown that they could have been. 

In view of the foregoing, the Board found that the argument for terminating 
individual-sale rights—to eliminate enforcement difficulties and prevent diversion 
of revenues from the certificated route system—lacked substantial merit. But 
the Board also found direct and positive publie benefits to the “thousands of 
passengers” who found applicants’ individual-sale services to be useful and 
necessary, noting particularly peak demand service and low-cost transportation. 
The Board did not forecast the extent of peak-demand traffic to be carried by 
the applicants in a given period, but recognized the types of occasions on which 
the record showed applicants had met peak demand in the past; e.g., holiday 
travel, beginning of the college year, conventions, ete. As to low-cost services, 
the Board found that the pioneering role of the applicants had made air transpor- 
tation available “to travelers who could not afford first-class accommodations,” 
and pointed out that “the offering of low-cost transportation by the irregulars 
has had a salutary effect in that it has encouraged the certificated carriers in 
certain instances to reduce their fares to the point where a greater part of 
the public can afford to avaii itself of air transportation services.” 

These findings were not couched in quantitative terms, for the Board's basie 
concern was not with the volume of lower cost or peak-demand services at a 
particular time, but rather with their continuing availability. This is demon- 
strated by the Board’s finding that individual-sale authority would offer the 
supplemental carriers ‘“‘very limited” prospects for extensive competition with 
certificated route services “in the absence of significant deficiencies” in such 
services. Again, noting the contrast between the certificated carriers with their 
“multiplicity of schedules on a daily basis with the most modern equipment, and 
who are financially able to advertise their services extensively,” as against 
the applicants’ relatively limited resources and need to depend on profits with- 
out subsidy, the Board said it expected supplemental carriers to be cautious 
about “risking their investments by operating in a saturated market.” Such 
findings, while made in connection with the asserted threat of diversion, clearly 
show that the Board did not entertain, and thus could not have relied on, the 
expectation or belief that the volume of applicants’ individual-sale revenues 
would necessarily remain on a plateau. Accordingly, a downward fluctuation 
in these revenues, such as petitioners point to under the interim authorizations, 
can hardly be considered an unforeseen development calling for a reappraisal 
of the findings on individual-sale service. (Order E-13435, Jan. 28, 1959, 
pp. 5-18. ) 

Mr. Yates. And also Civil Aeronautics Board order E-13435 and 
order E-9884, which are orders on reconsideration of our authority 
after reconsideration of the big carriers was considered by the Board 
and Mr. Gurney. 

Senator Smaruers. Without objection, it will be a part of the 
record. 

(The material referred to follows :) 


Civ1~ AERONAUTICS BOARD 
WASHINGTON, D.C. 


Order No. E—-13435, adopted by the Civil Aeronautics Board at its office in 
Washington, D.C., on the 28th day of January 1959, In the Matter of the Large 
Irregular Air Carrier Investigation, docket No. 5132 et al. 
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OPINION AND ORDER DENYING RECONSIDERATION 


In the Board’s 1955 decision in this case on the need for and scope of supple- 
mental air transportation,’ the Board found that the public interest requires the 
establishment of a class of air carriers authorized to provide supplemental air 
transportation. Pending decision on the applicants’ qualifications to receive 
such authority, interim exemptions were issued to the applicants. These appli- 
eants were for the most part that group of carriers hitherto known as Large Ir- 
regular Air Carriers which had been engaged for many years in irregular air 
transportation under exemption authority. 

Immediately following the 1955 decision, numerous petitions for reconsider- 
ation were filed by the certificated airline and railroad intervenors. These pe- 
titions were considered by the Board and, except in minor respects, denied by 
“Supplemental Opinion and Order on Reconsideration.” * 

On January 10, 1957, the examiners served their second initial decision in 
this case, on the qualifications of the individual applicants for supplemental 
air transportation. Certain of the exceptions to the examiners’ findings raised 
the question whether the Board’s 1955 decision had finally determined the 
need for and scope of supplemental air service. Accordingly, on June 12, 1957, 
the Board through its Chief Examiner issued a notice to all parties setting 
forth the issues remaining in the case on which briefs and oral argument would 
be considered, and specifically excluding the previously decided questions of 
the need for and scope of supplemental air service. The notice added that if 
parties wished to contest further the issues which had been determined in the 
1955 decision and supplemental opinion on reconsideration, “this must be done 
by appropriate petition for reconsideration and in conformity with Rule 37 of 
the Board’s Rules of Practice.” * 

There after, during July of 1957, petitions for reconsideration of the 1955 
decision were again filed by the railroads, American, United, TWA, and Pan 
American.’ Pan American’s petition was accompanied by a motion for leave 
to file the same, and American and United filed later inotions for leave to file 
their respective petitions. American’s petition for reconsideration stated that 
it incorporated by reference the brief to the Board pertaining in part to quali- 
fication issues which American subsequently filed. Various answers and motions 
to dismiss these petitions were filed by applicants and other parties,° and sev- 
eral petitioners filed answers to the motions to dismiss.° Some of the petitions 
sought not only changes in the 1955 decision but requested permission to argue 
in support of such changes on brief and orally, contrary to the terms of the 
notice of June 12, 1957; insofar as such permission was sought petitioners’ 
requests have heretofore been denied.’ 

We have considered the matters set forth in these petitions, answers, and 
motions, and we have determined that the petitions should be denied in their 
entirety. While the petitions are voluminous and contain numerous contentions, 
their main thrust can be simply stated: petitioners still oppose authority for 
up to 10 trips a month of individual-sale service by supplemental air carriers. 
In seeking to exclude individual-sale service from the scope of supplemental 
air transportation, petitioners in their original petitions for reconsideration in 
1955 urged with great emphasis that such authority would threaten the certif- 
icated route network with wholesale diversion of revenues and disastrous 


1 Order No. E-9744 of Nov. 15, 1955. 

2 Order No. B-9884 of Dee. 29, 1955. 

3 Rule 37 provides, inter alia, that motion be made for leave to file a tardy petition for 
reconsideration but that no such motion will be granted except on a showing of unusual 
or exceptional circumstances constituting good cause for failure to make timely filing. 
In addition, Rule 37 provides that if a petition for reconsideration is based in whole or 
part on new matter it shall include a statement that the petitioner could not have with 
due diligence discovered such new matter prior to submission of the case for decision. 
The contents of a petition for reconsideration are to be stated “briefly and specifically.” 
Finally, Rule 37 provides that a suecessive petition for reconsideration, upon substantially 
the same ground as a former petition of the party which the Board has already considered, 
will not be entertained. ‘The Board did not intend to, and did not, waive the requirements 
of Rule 37 by the language in the notice to all parties of June 12, 1957, quoted above. 

Great Lakes Airlines also filed such a petition, and three other applicants. Currey, 
Trans-Alaskan, and California Air Charter, joined in filing the Great Lakes petition. The 
intervenors’ petitions are discussed in terms of the contentions which they advanee, 
whether such contentions are contained in one or several petitions; the Great Lakes 
petition is treated below. 

5In opposition: Aviation Corp. of Seattle, General, Southern, Sourdough, and Standard; 
filing jointly: ACTA and IMATA; and Regina. In support of the petitions: Eastern. 

* American, TWA, and United. 

7 Ordered No. E—11854 of Oct. 8, 1957. 
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results. For the reasons set forth in the Board’s 1955 opinions, the Board 
found this argument unpersuasive. It is now conceded by petitioners that this 
threat has not materialized, but petitioners argue that the 10-trip authority 
should nevertheless be withdrawn because the supplemental carriers have 
allegedly made little use of it during the interim period, thus showing, peti- 
tioners contend, that there is little or no need for or interest in this aspect of 
supplemental air service. 

To a large extent, the petitions run afoul of Rule 37 in that the matters 
presented therein were previously urged in substance, or could have been 
presented to the Board previously. We shall address our attention only to 
those matters which appear te comply with Rule 37. 

1. Repeated references are made in the petitions to the fact that since the 
Board's 1955 decision, the three members of the Board who constituted the 
3oard majority in that decision® have been replaced by three other members, 
and it is urged that the issues ruled upon should be reconsidered by those 
who have acceded to their places. While this point is new matter that could 
not previously have been shown, it in no sense warrants reconsideration. 
Board decisions are made by the Board as a body which continues as such 
despite changes in its membership. Where a Board decision purports finally 
to dispose of some of the issues in a proceeding, and such a decision is rendered 
after full hearing and argument by the parties, sound policy dictates that the 
decision should not be disturbed in the absence of extraordinary circumstances. 
Changes in Board membership are not such a circumstance, and have not been 
treated as such by the Board. Any other doctrine, apart from questions of 
propriety and fairness, would undercut the finality of administrative adjudica- 
tion and seriously interfere with the efficient dispatch of the Board’s business, 
particularly where proceedings of a complex, controversial, and protracted 
nature are involved. And, as hereinafter shown, none of the other factors 
relied on by the petitions for reconsideration amounts to such extraordinary 
circumstances as would warrant disturbing the 1955 decision. 

2. The petitions lay great emphasis on the reported operating experience of 
the supplemental air carriers under their interim authorizations, as new matter 
supporting reconsideration. Also emphasized as now available to the Board is 
the evidence in this proceeding on the qualifications of the applicants and the 
findings of the examiners thereon in their 1957 initial decision. These two 
factors—the applicants’ interim operating experience and their qualifications— 
are cited with particular reference to individual-sale service, to show that the 
Board should now reconsider whether the 10-trip authorization is required 
by the public interest. Petitioners contend that these factors practically destroy 
the reasons given by the Board in 1955 for the 10-trip grant. However, none 
of the petitions fully reflects the reasons advanced by the Board. According to 
American, there were but three such reasons: Fo enable the supplementals to 
meet peak demands for service, to recognize the role of the supplementals in 
pioneering coach service, and to preserve for the supplementals a major source 
of their revenue. United's petition sees only the first and third of these reasons 
as contained in the 1955 decision in support of individual-sale authority. Having 
thus narrowly characterized the Board’s findings, the carriers aim their main 
attack at the last one, and say that the interim operating experience and quali- 
fications together prove that individual-sale service is not a major source of 
revenue to supplemental carriers, in that the revenues so derived (a) are a small 
percentage of the income of supplemental carriers found qualified by the exam- 
iners,” (b) are an even smaller part of the income of qualified “domestic” ” 
supplemental carriers, (¢c) are declining in proportion to their other sources 
of income, and (d@) are a type of revenue which is likely to produce losses for 
those supplemental carriers which seriously pursue it. 

We have considered these contentions and the data marshaled in support of 
them, as discussed below, and in our judgment they do not warrant reconsid- 
eration, either of the subsidiary finding that individual-sale revenues are a 
major (i.e., important) source of income for supplemental carriers as a class, 
or of the ultimate finding that the public interest requires authority for supple- 
mental air services which includes the prescribed individual-sale service. 


5’ Members Lee, Adams, and Rizley. 

® According to app. A of United’s petition, individual-sale revenues were over 16 percent 
of the total transportation revenues earned under the interim authorizations in 1956 by 
the applicants recommended by the examiners. 

© This contention is a new variation of an old theme. The Board explained in its 
1955 supplemental opinion, pp. 5 et. seq., why supplemental carriers must be regarded 
as one class and may not properly be divided into categories such as “domestic,” ete. 
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As to the importance of revenues from individual-sale service, the data set 
forth in the petitions show that such revenues continue to be important to 
supplemental carriers. Moreover, the relative extent of their importance in 
comparison to other revenues was not relied on as an affirmative basis of the 
1955 decision, and indeed was not even referred to in quantitative terms except 
on reconsideration. There, in rejecting the same contention as now advanced 
that such revenues were not “a major source” of the applicants’ revenues, the 
Board cited avowedly unadjusted data on the percentages involved," not be- 
cause the particular percentages stated were vital in themselves, but because 
they were enough of an indication clearly to dispose of the contention that the 
revenues in question were insignificant or unimportant. However, these data 
cited on reconsideration have been made the special target of petitioners’ 
assault, as if the Board’s decision had depended on such data. This takes too 
much for granted. Petitioners have advanced no reason why the particular 
proportion of individual-sale revenues to the other revenues of the applicants 
would have made any difference in the Board’s 1955 decision, so long as the 
individual-sale revenues were clearly substantial and important. Manifestly, 
changes in gross revenues often are magnified in their effects on profit and 
loss, and the Board took cognizance of this fact in finding that “* * * while 
some irregular air carriers have not received a substantial amount of income 
from individually sold services, such small increment as they do obtain there- 
from may mean the difference between survival and going out of business,” * 
Far from resting on the proportionate revenues of individual-sale service as a 
basic ground of decision, the Board’s 1955 opinions, fairly and fully read, predi- 
cated the grant of individual-sale authority to supplemental carriers on a whole 
series of public-interest factors which would have dictated the same outcome 
if it had been found that, from the viewpoint of the supplemental carriers, the 
importance of individual-sale revenues to the class was not “major” but only 
“substantial.” 

The petitions show a decline in individual-sale revenues for 1956 under the 
interim: exemptions. In 1954 the individual-sale revenues for the entire industry 
were $22,217,000." In 1956, according to the TWA petition, the corresponding 
revenues were $19,950,256," or a decline of 12 percent.” During the same in- 
terval, but looking only at those applicants favorably recommended by the 
examiners and only at passenger traffic, United points to a decline in individual- 
sale revenues from $3,649,000 in 1954 to $3,029,000 in 1956, or 17 percent. It is 
obvious that a decline of such percentages, with over four-fifths of the revenues 
still intact, falls far short of indicating that individual-sale revenues have be- 
come unimportant in any sense which would undercut the rationale of the 1955 
decision. That decision, as noted below, in no way assumed or depended on such 
revenues increasing or staying the same. 

The evidence and findings of the examiners on the qualifications of individual 
applicants are cited in the petitions as showing the unimportance of individual- 
sale revenues. Petitioners urge that it is now possible, on the basis of qualifica- 
tions, to make the adjustment for illegal operations which the Board referred 
to but did not make in the data cited in its 1955 supplemental opinion on re- 
consideration. Petitioners then proceed to make their own adjustment by the 
simple device of excluding in toto all the revenues of carriers whom the exam- 
iners found unqualified. The residue, according to United’s petition, is 
$5,396,000, or 16.2 percent; according to TWA it is $5,307,782, or 15.8 percent,” 


"The highest percentage cited was 41.36 percent for the year 1954, covering both 
individually ticketed and individually waybilled revenues for all carriers in the irregular 
industry. The Board expressly recognized that part of these revenues was earned in 
illegally frequent and regular operations. 

12 See supplemental opinion, p. 10. 

13 As cited in supplemental opinion, p. 10, and including revenues from illegally excessive 
and regular flights. 

‘tTaken from app. A of the petition, as the sum of individual-sale passenger 
freight revenues. 

The 12 percent is the decline in the amount of individual-sale revenues from 1954 to 
1956. In 1954, such revenues amounted to about 41 percent of all transportation reve- 
nues : in 1956 corresponding percentage was 37 percent. 

6 United’s data are taken from its app. A, for the year 1956, covering all supplemental 
carriers found qualified by the examiners, and consists of $3,029,000 individually ticketed 
and $2,327,000 freight and miscellaneous (other than charter and contract) 
as a percentage of $33,010,000 total transportation revenues. 

“ TWA’s data are also for 1956 and are similar to United’s, but TWA subtracts from 
the industry total the revenues of 10 “combine” carriers, Aero, Peninsular, Currev, Great 
Lakes, Trans-Alaskan, Hemisphere, Trans American, Trans National, Twentieth Century, 
and Unit Export. : 
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in each case for the year 1956. These percentages, even were we to assume the 
adjustment made by petitioners is valid, do not indicate that individual-sale 
revenues are unimportant or insignificant, but rather show the contrary. De- 
privation of 16 percent, or even a considerably lesser percentage, or the gross 
revenues of this class of unsubsidized carriers would not be in furtherance of 
their “survival and continued healthy growth,” objectives which the Board de- 
clared to be in the public interest.” 

Moreover, the type of adjustment which the petitions make on the basis of the 
qualification record is not the type of adjustment referred to in the 1955 decision, 
and is incorrect as a measure of the public interest in individual-sale services. 
The adjustment of which the Board spoke was “for revenues obtained as a 
result of the operations in violation of the frequency and regularity restrictions 
in the existing regulations.” Such an adjustment is very different from the 
exclusion of all revenues earned by carriers who may be unqualified. A carrier 
may be found unqualified as not to be trusted to comply with the act and regula- 
tions in the future in view of all the pertinent evidence of its compliance disposi- 
tion, which may include evidence of frequency or regularity violations in the 
past, but this does not mean that during a certain year or certain months its 
operations may not have stayed within the frequency and regularity restrictions. 
Even during a period in which illegal operations occurred, operations conducted 
before the regulatory limits were overstepped were not in violation of the 
restrictions, and the revenue derived up to that time would not be excludable. 
It is thus obvious that, in the cases of carriers who may be untrustworthy with 
respect to compliance, a portion of their revenues was earned by flights which 
were within the bounds of the frequency and regularity requirements. The 
question is whether such revenues, earned in services legal when performed and 
utilized by the public, must be excluded in determining the needs of the public. 
Petitioners have not shown why the evidentiary value of revenues paid by trav- 
elers on legal flights must be disregarded if the carrier later exceeded the 
bounds of its operating authority by further flights operated during the same 
period, or in some other period, or if the carrier’s conduct otherwise evinced 
an unwillingness to comply with the act and regulations.” Accordingly, the type 
of adjustment which the petitions would make on the basis of the qualifications 
of the applicants is not a valid one. And the type of adjustment referred to by 
the Board is nowhere set forth in the petitions.” 


1 See 1955 opinion, p. 9. In connection with the relation of individual-sale rights 
to the future growth of supplemental carriers, we have considered United's tabulation 
(app. B to its petition) comparing for the years 1954-56 the generally profitable opera- 
tions of 21 supplemental carriers whose revenues were less than 10 percent from individ- 
ual passenger traffic with the generally unprofitable operations of 17 whose revenues 
were more than 10 percent from such traffic. While the tabulation, which classifies the 
earriers without regard to their individually waybilled revenues, indicates the contrast in 
profits of the two groups of carriers as defined therein, the tabulation does not show that 
exercise of individual-sale rights is inconsistent with the earriers’ growth. It shows 11 e¢ar- 
riers who earned a profit for this period with revenues derived at least 5 percent from indi- 
vidual passenger traffic, including Trans Caribbean whose proftt was $456,000, and 34 
percent of whose revenues were derived from such traffic. The tabulation also shows a 
total of 26 carriers who earned a profit during the period, all but 7 of whom drew at least 
some part of their revenues from such traffic. (The tabulation does not show for any 
earrier the extent to which its profit or loss was due to the individual passenger portion 
of its business, but the fact that during the period of United’s tabulation many carriers 
who demonstrated their ability to earn a profit participated in such activity to a greater 
or lesser extent hardly supports the view that they could safely be deprived of the right 
to do so without danger to their long-run surviva) and healthy growth. 

19 See supplemental opinion, p. 10, footnote. In the original opinion, p. 5, referring 
to total passenger traffic of irregular carriers, including charter passenger traffic, rather 
than to individual-sale revenues, the Board reeognized a similar adjustment, “for revenue 
passenger miles flown in violation of the frequency and regularity restrictions in the 
existing regulations.” 

*” On p. 11 of its supplemental opinion, the Board said, “‘The fact that some irregulars 
have offered service when they were not authorized to do 20 does not prove the absence of 
peak demands, particularly for low-cost space, when the certificated carriers have not 
met the demand, nor does it indicate that the irregulars did not meet the unsatisfied 
demands when they did occur.” Emphasis supplied. ] 

2 The process of formulating in quantitative terms of adiustment in revenues referred 
to by the Board would be highly complex and difficult. ‘The basic data for such com- 
putations are not new matter, since they were available to the Board at the time of the 
1955 decision for the periods referred to in the supplemental opinion, in the form of 
periodic financial and flight reports filed by the applicants. ‘To make the adjustment 
would require three steps, the segregation of legal from illegal flights, the determination 
of the individual-sale revenues earned on the latter, and the subtraction of such 
from total individual-sale revenues. (‘The practical difficulties of even the first 
considerable, as the Board’s experience in compliance proceedings has shown, 
problem is greatly magnified where the anaylsis would have to go beyond the 
of clear violations and resolve all obscure or borderline situations for many 
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The petitions further attack the “major source of revenue” finding on in- 
dividual-sale services by putting aside all revenues of certain carriers who, al- 
though found qualified by the examiners, have engaged in operations of a chiefly 
international character, and also all revenues derived from individually way- 
billed service by any carrier. $y such exclusions petitioners seek further to 
deprecate the percentage importance of the remaining revenues. These devices 
are essentially a repetition of petitioners’ efforts to attack the Board's findings 
by applying them not to the applicants as a class but to separate subclasses estab- 
lished “on a basis tailored to suit their contentions,” as discussed in the 1955 
supplemental opinion.~ In rejecting such devices the Board declared that the 
applicants were ‘one class of carriers who perform a wide variety of services and 
who have the necessary flexibility to switch * * * from one or more types of 
service to others,” and that this flexibility to meet changing demands is their 
common denominator and importance.” While leaving out the revenues from 
individual-waybilled service represents an effort to break down the total of 
individual-sale revenues on a traffic rather than a carrier basis, it is equally 
heedless of the flexibility of this class of carriers as emphasized by the Board. 
Petitioners offer no good reason why supplemental carriers should be deprived 
of their rights to carry waybilled cargo, either on flights operated primarily for 
that purpose, or as additional traffic on ticketed passenger flights, or on an 
otherwise empty ferry flight operated in connection with a one-way charter. 
While American characterizes waybilled service as of no real significance, a 
tabulation in United’s petition of the revenues of the carriers favorably recom- 
mended by the examiners shows that for the 3-year period 1954-1956, slightly 
more than one-third of all individual-sale revenues were derived from freight 
and miscellaneous nonpassenger traffic. The same tabulation shows that out of 
25 carriers listed as having exercised their individual-sale rights during the 
3-year period,” only 8 confined such exercise to passenger traffic exclusively. Of 
the remaining 17, 2 earned their individual-sale revenues exclusively from 
freight and miscellaneous traffic, and the majority earned their individual-sale 
revenues from both sources. The finding which petitioners attack was a finding 
as to the importance of individual-sale revenues, and petitioners have offered no 
sound reason why the proceeds of waybilled traffic should be excluded in deter- 
mining such importance. 

The foregoing indicates why we find unpersuasive petitioners’ efforts to show 
that individual-sale revenues are unimportant to supplemental air carriers. As 
the petitions themselves disclose, these revenues have an importance which is 
far from insignificant. The data in the petitions as discussed above go only to 
the particular extent or degree of importance of such revenues at this time. 
That this question does not warrant reconsideration of the Board’s grant of 
individual-sale rights is apparent from the overall rationale of the decision. 

The Board’s 1955 decision recognized that individual-sale rights have been held 
by the applicants and service thereunder provided to the public “ever since 
1938” (the date of passage of the Civil Aeronautics Act).” The case was thus 


The second step would present at least equal difficulties. While the reports contain 
various information on each flight during the month, and also the volume of flights and 
of traffic flow between a given pair of points for the quarter, they do not show the 
revenue earned by each flight. or even by all flights between a given pair of points. To 
achieve a reasonable allocation of revenue to the flights determined to be illegal involves 
the development of techniques consistent with all pertinent source information and with 
accepted statistical principles, which would then be applied to the mass of reported data 
of the carriers for the vear to be analyzed. Judgment factors could not wholly be 
excluded from these procedures, and the final figure would at least be questionable. Peti- 
tioners have not attempted to perform this formidable task, althought they have not 
Suggested that it cannot be done. (The task was clearly not a necessary one for the 
Board to have embarked upon under the rationale of its decision as herein described. 
In view of the performance of legal flights by those carriers which also performed illegal 
ones, it would have been unreasonable to assume that all their individual-sale revenues 
Were earned on the latter flights. {he petitions wholly failed to show, either on the 
basis of new matter or otherwise, that the legally earned individual-sale revenues of 
supplemental carriers are not important, and indeed the data presented by petitioners, 
as 7 forth in the text, shows the contrary. 

2 Pp. 5-8. 

*% See supplemental opinion, pp. 7, 8. 

* United's tabulation lists 30 carriers, 2 of whom were not active in air transportation 
during the period covered. Of the remaining 28, 3 confined themselves to charter and 
contract services. A tabulation which shows that, of 28 supplemental carriers active 
in air transportation during a 3-year period, 25, or almost 90 percent, earned revenue 
through the exercise of their individual-sale rights, is hardly persuasive support for the 
argument that individual-sale rights have become unimportant and that supplemental 
carriers should henceforth be limited to charter service. 

* See 1955 opinion. p. 18. See also id., at p. 25. 
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not one where nonoperating applicants seek new authority, but rather involved 
established carriers whose past operations warranted careful consideration. 
Petitioners ignore the difference between the showing required to justify the 
award of basically new authority and that which warrants allowing historic 
equities to survive and existing public services to continue.” 

Another important consideration in the decision was that discontinuance of 
individual-sale authority would have confined supplemental carriers to charter 
service, with several undesirable results. Thus, the Board found the applicants 
met a real need in the broad field of special services ; for example, transportation 
of migratory workers and certain kinds of livestock.” While describing this 
field as ‘closely allied” to charter operations, the Board recognized that it was 
not the same but “another” field,” not properly to be served solely on a planeload- 
contract basis. The Board also pointed out that charter service is of no value 
to persons who are traveling as individuals,” or to groups too small to charter a 
plane,” a factor that grows in importance as the capacity of aircraft increases.” 
The Board further noted compliance considerations—that carriers confined to 
charters might carry individually ticketed traffic in the guise of charters, and 
that although individual-sale authority would not eliminate such problems, it 
would minimize them.” 

An important reason for rejecting a charter-only limitation was the factor 
of flexibility. The Board found that allowing the carriers “to gravitate to 
whatever markets present a demand” for supplementary services was basic to 
the performance of such services,” and that these carriers had “created a demand 
for their services’, notably in the fields of low cost passenger transportation 
and all-cargo services.“ Neither of these services were developed within the 
confines of charters, nor have petitioners shown that they could have been.” 

In view of the foregoing, the Board found that the argument for terminating 
individual-sale rights—to eliminate enforcement difficulties and prevent di- 
version of revenues from the certificated route system—lacked substantial merit.” 
But the Board also found direct and positive public benefits to the “thousands 
of passengers” who found applicants’ individual-sale services to be useful and 


necessary,” noting particularly peak demand service*® and low cost transporta- 


It is evident from the first sentence of the Board’s substantive discussion of the 
issues, that the Board was primarily engaged in a “reexamination” (1955 opinion, p. 4) 
of a well-established field of air transportation with a view to possible changes, rather 
than in evaluating proposals to create essentially new services. ‘Thus, where the real 
question posed by petitioners is not whether applicants should be permitted to enter a 
new field but whether they should be ejected from one they have long occupied, and where 
it appears that the public has long received service under the rights so held, it would have 
been remarkable if the Board had weighed the case for terminating these rights without 
a strong general presumption that such rights should continue based upon their past and 
present enjoyment. ‘There is no doubt such a presumption was involved in the 1955 
decision, even though petitioners still urge us to reconsider the decision by standards 
akin to those typically involved in evaluating new route proposals. 

27 See 1955 opinion, p. 6. 

28 Thid. 

2° See 1955 opinion, p. 18. 

%® See 1955 opinion, p. 16. 

31 While the problem of the small group might have been minimized if the Board had 
adopted the split-charter proposal involved in the examiners’ first initial decision, split 
charters were rejected as a departure from established charter coneepts and as inviting 
substantial risks of compliance problems, and petitioners do not contend that split charters 
should be authorized. 

32 See 1955 opinion, p. 27 (footnote). 

33 See 1955 opinion, pp. 25-26. 

* See supplemental opinion, p. 14. 

% The Board also noted that supplemental carriers “represent a valuable pool from 
which there may be drawn new certificated carriers to meet whatever needs for conven- 
tional routes are shown to be required.” Supplemental opinion, p. 15. This is illustrated 
by the certification of Trans-Caribbean, theretofore a supplemental carrier, for a persons 
and property route between New York and Puerto Rico. Service to Puerto Rico Case, 
Order No. E-11959 issued November 15, 1957. It could not reasonably be contended. and 
petitioners do not contend, that a class of charter-only carriers would form as valuable a 
pool for the above purpose as a group of carriers not so confined. 

% Thus, the Board stated it was “not convinced that the abolition of individually- 
ticketed operations is in any way necessary for the protection of our certificated carriers”. 
1955 opinion, p. 18. Other factors set forth in the opinion governed the fixing of the 
exact limits of such rights as regards regularity and frequency. 

37 See 1955 opinion, p. 18. 

3'The Board, referring to one of the fundamentals of air transportation economics—that 
a route operator's fleet must be designed for a certain traffic volume and often cannot be 
geared, economically. to peak traffic volumes—pointed out that there are inevitably times 
when route operators cannot meet the entire demand. 1955 opinion, p. 6. It is hardly 
necessary to say that at such times, the ability of trains and buses physically to accom- 
modate passengers in excess of capacity as standees is inapplicable in air transportation. 
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‘ 


tion. The Board did not forecast the extent of peak demand traffic to be 
earried by the applicants in a given period, but recognized the types of occasions 
on Which the record showed applicants had met peak demand in the past, e.g., 
holiday travel, beginning of the college year, conventions, etc.” As to low-cost 
services, the Board found that the pioneering role of the applicants had made 
air transportation available “to travelers who could not afford first-class accom- 
modations”,” and pointed out that “the offering of low cost transportation by 
the irregulars has had a salutary effect in that it has encouraged the certificated 
earriers in certain instances to reduce their fares to the point where a greater 
part of the public can afford to avail itself of air transportation services.” “ 

These findings were not couched in quantitative terms, for the Board's basic 
eoncern was not with the volume of lower cost or peak demand services at a 
particular time, but rather with their continuing availability. This is demon- 
strated by the Board’s finding that individual-sale authority would offer the 
supplemental carriers “very limited” prospects for extensive competition with 
certificated route services “in the absence of significant deficiencies” in such 
services.” Again, noting the contrast between the certificated carriers with their 
“multiplicity of schedules on a daily basis with the most modern equipment, and 
who are financially able to advertise their services extensively,” as against the 
applicants’ relatively limited resources and need to depend on profits without 
subsidy, the Board said it expected supplemental carriers to be cautious about 
“risking their investments by operating in a saturated market.” “ Such findings, 
while made in connection with the asserted threat of diversion, clearly show that 
the Board did not entertain, and thus could not have relied on, the expectation or 
belief that the volume of applicants’ individual-sale revenues would necessarily 
remain on a plateau. Accordingly, a downward fluctuation in these revenues, 
such as petitioners point to under the interim authorizations, can hardly be con- 
sidered an unforeseen development calling for a reappraisal of the findings on 
individual-sale service.” 

3. The petitions refer to the decision of the Court of Appeals in American 
Airlines, et al. v. Civil Aeronautics Board, 235 F. 2d 845 (D.C. Cir., 1956) as 
supporting reconsideration of the Board’s 1955 decision on the need for and 
scope of supplemental air service. What the Court decided was that the 
Board’s 1955 decision did not contain the necessary findings of “undue burden” 





% Petitioners’ current attack on the peak demand finding, beyond repeating the admitted 
fact that supplemental carriers cannot address their operations solely to meeting peak 
demands for individual-sale service, contains no new matter except the charge of American 
that the supplemental carriers provided no special individual-sale flights for the Repub- 
lican and Democratic political conventions in August 1956. Assuming this to be the case, 
such an isolated fact, relating to a diffused movement of traffic coming from and dispersed 
to every state in the union, does not warrant reconsideration of the peak demand finding, 
which is firmly grounded on the record of past performance. Cf. Order No. E-12032, dated 
December 18, 1957. 

# See 1955 opinion, p. 7. 

41 See supplemental opinion, page 23, footnote. Petitioners have little to say about the 
cost factor, but under Section 102 of the Act the Board is enjoined to consider “* * * the 
promotion of * * * economical * * * service * * * at reasonable charged * * *” as in 
the public interest, convenience, and necessity. The petitioners have shown nothing to 
demonstrate that the cost factor supporting individual-sale service by the applicants may 
not be of significance in the future as it has been in the past; if anything, the recent 
increase in passenger fares for certificated route services (see Interim Fare Increase, 
Order No. E—12203, February 25, 1958) suggests the importance of continuing in existence 
factors which have historically demonstrated that they tend toward lower transportation 
costs to the public. 

#2 See 1955 opinion, p. 23. 

48 See 1955 opinion, pp. 23-24. 

4A further manifestation of the Board’s concern with the availbility rather than the 
Volume of such service is the way in which the Board referred to certain evidence on the 
difficulty in securing coach reservations in 1952 and 1953, evidence which pertained to 
the need for low-cost service and peak-demand service; while the evidence in question 
was statistical in nature and might have been used for a finding as to the extent of the 
difficulty (which the statistics themselves, appended to the original opinion, show was 
substantial), the Board merely observed that “petitioners have not demonstrated that 
similar situations may not occur elsewhere.”’ (Supplemental opinion, p. 12; emphasis 
supplied. ) In other words, the Board did not make a specific forecast of the frequency 
or intensity of such situations within a fixed future period, clearly implying that it saw 
an independent public benefit in the availability of applicants’ individual-sale service as 
a form of insurance that all demands for service would be met, apart from the probable 
extent to which applicants’ service might be used in a given interval. Finally, and even 
More explicitly, the public benefits of availability as distinct from volume were under- 
scored by the Board in rejecting a proposed exclusion of United States-Alaska operations, 
Where the Board said that “* * * despite the relatively little use of such service in 
recent years, we are convinced that in the United States-Alaska market, the public should 
continue to have the same benefits flowing from the availability of a pool or supplemental 
carriers as are available domestically.””. Supplemental opinion, p. 13. 
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to support the issuance of interim exemptions for supplemental air transporta- 
tion, and we do not read it as overturning the Board’s resolution of the issues 
of public need and required scope of supplemental air service. Nevertheless, 
petitioners contend that the Court’s decision means that the only “final” order 
of the Board was the interim exemptions: that theretofore the balance of the 
Board’s 1955 decision was not final; and that the issues of need and scope are 
thus still before the Board for final disposition and must be considered as 
urged in the petitions. We agree that this Board has the power to redecide 
the issues covered in the 1955 decision; but for the reasons set forth herein, 
we believe such power should not be exercised unless sound grounds for recon- 
sideration are advanced. We find nothing in the Court decision to the contrary. 

Petitioners also contend that the Board’s determinations of the scope of the 
required authority are necessarily subject to change in the process of making 
findings on the question of “undue burden”. We think otherwise. While there 
is a correlation between undue burden and the required scope of authority, 
arising from the fact that both must be determined in the light of, among other 
things, the past and proposed operations of the applicants, the two are not 
identical, and to suggest that the Board should first find undue burden and then 
redetermine the required scope of authority is to put the cart before the horse. 
For, the required scope of authority to engage in air transportation is deter- 
mined in the light of the criteria enumerated in Section 102 of the Act as ele 
ments of the public interest and of the public convenience and necessity (the 
same criteria are set forth for both). “Undue burden’, in contrast, is to be 
appraised in terms of impact on the applicant carriers being considered for 
exemption, either individually or on a class basis. Findings on the issue of 
undue burden may limit the extent of the exemption which the Board can 
actually grant, but such findings should be kept distinct from the question of 
what scope of authority is in the public interest. This view is confirmed by 
the plain wording of Section 416(b) which sets forth undue burden and public 
interest as separate requisites to issuance of exemption authority. We con- 
clude that the petitions, even if they are deemed timely filed with respect to 
the Court’s decision as new matter, contain nothing pertaining to that decision 
which calls for reconsideration on the need and scope issues.* 

4. Two Board orders issued subsequent to our 1955 decision are cited by 
TWA as supporting the view that the 1955 Board decision was not intended 
to decide finally the scope of authority to be granted successful applicants. In 
the earlier of these two orders, No. E-10161, issued herein on April 3, 1956, TWA 
says the Board “clearly recognized” that final decision in the foreign air trans- 
portation aspects of the case had not yet been reached. In that order the Board 
stayed its interim authorization for supplemental air carriers, insofar as that 
authorization pertained to foreign air transportation, “until final decision in 
the foreign air transportation aspects of this proceeding.” ‘The order recites 
that such action was at the request of the President, whose request is set forth 
in the order. It is perfectly evident when this order is read in the context of the 
proceeding that the final decision referred to in the order means the action of the 
Board in selecting the successful applicants, as distingiushed from the decision 
already made, as to the scope of authority to be given to such applicants as might 
prove themselves to be qualified. 

The second order cited by TWA, No. E-11268 of April 23, 1957, pertains to a 
petition in another proceeding which sought to restrict exempted passenger 





4 A related matter occurring subsequent to the Board’s 1955 decision, advanced im 
American’s petition. is a letter written on behalf of the airline intervenors dated Decem- 
ber 4, 1956, proposing that the remand of the case by the Court of Appeals be withheld 
and stating, inter alia, that the fitness of the applicants herein and the “scope of their 
authority can be resolved at one time’. American notes that this letter was transmitted 
to the Court by the Board’s General Counsel. American declares that it had assumed, 
until the Notice of June 12, 1957, supra, that the scope issue was open for disposition 
in our present decision, and that our 1955 decision was merely a declaration of “future 
policy’. in the sense of an announcement of the Board’s then intentions or views which 
would be a guide to consider in later phases of this case, but not a binding determination 
of particnlar issues herein. A reading of our 1955 decision, including the supplemental 
opinion and order, could not reasonably generate the assumption of which American 
speaks. And if the assumption was fostered by the contents of the letter of December 
4, 1956, which proposed withholding the remand, then petitioner may have overlooked 
the Board’s motion to the Court dated December 12, 1956, which, in transmitting the 
December 4 letter. expressly abjured any acquiescence by the Board with the views and 
contentions of petitioner: this motion bears the petitioner’s concurring signature. The 
Board has never led any of the parties to believe that its 1955 decision was other than 
a final Board determination of the scope of the supplemental air service authority required 
by the public. 
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operations by certificated all-cargo carriers. In deferring action on the petition, 
the order stated, inter alia, that the role of the supplemental air carriers “cannot 
be considered to have been wholly defined until final decision” in the instant pro- 
ceeding. This order adds nothing on the point in question to the stay order just 
discussed, and the distinction there noted—between final decision in the sense 
of final action issuing authorizations to successful applicants, as opposed to a 
final determination of one of the issues involved in reaching such a decision— 
also applies to this deferral order. 

5. Petitioners urge reconsideration on the ground that the issues of need and 
scope were necessarily related to or dependent upon the number of supplemental 
earriers to be selected—in other words, that the need cannot be said to be deter- 
mined until the Board has decided whether 10 or 25 or 50 carriers are needed. 
Whatever superficial plausibility this contention may have, is quickly dispelled 
by reference to the 1955 decision. The need there found was for a class of supple- 
mental carriers; and implicit in the decision was the conclusion that the need 
was great enough to embrace any and all applicants who qualified. Indeed the 
grant of an interim exemption to all the applicants amply reflects this reading 
of the 1955 decision. Accordingly, the argument that the 1955 finding of need 
must be deemed subject to the number to be authorized ignores the nature of the 
need that was found, and is thus invalid. 

6. Petitioners urge reconsideration on the ground that the evidence on which 
the 1955 decision was based is now obsvlete. ‘Theoretically, the evidence in any 
proceeding may be regarded as on its way to obsolescence from the moment it 
is introduced. But the mere passage of time does not here demonstrate obso- 
lescence. The Board’s decision was based on the experience of the irregular 
earriers over a relatively long period, and therefore may be regarded as less 
concerned with relatively short-run fluctuations. Petitioners have not shown 
that the grounds of the 1955 decision, as hereinabove reviewed, have been seri- 
ously affected by subsequent developments. The decline in individual-sale rev- 
enues presented in the petitions, as discussed above, does not subvert or basically 
alter the decision’s rationale, which did not turn upon a quantitative or general 
forecast of such revenues. Indeed, the interim operating experience cited in 
the petitions, far from supporting reconsideration, if anything offers confirmation 
of the Board’s 1955 decision. When the interim exemptions were granted to 
virtually all the applicants in this case, the intervenors argued vehemently to 
the Board and subsequently to the Court of Appeals that the certificated sys- 
tem would be inundated by a deluge of supplemental flights with disasterous 
consequences to the certificated carriers involved. As refiected by the reports 
filed with the Board and the general condition of the industry, the dire predic- 
tions have completely failed to materialize. In other words, the interim oper- 
ating experience confirms the Board’s 1955 findings that the supplemental au- 
thorization would present no real threat to the certificated route system, and 
indeed, as noted earlier, petitioners’ attack on the 10-flight grant is now essen- 
tially cast not in terms of jeopardy to themselves but alleged lack of public need. 

In an industry as dynamic as air transportation, there are always some 
changes which may give rise to a claim of obsolescence in any case. But, from 
a practical administrative standpoint, this proceeding is of such magnitude and 
complexity that the Board will hesitate to subject itself or the parties to the 
burden of undertaking the relitigation of major portions of the case unless 
clearly necessary. Moreover, the Board and the parties will have another op 
portunity to review the matters determined in the 1955 decision when the 
Board passes upon applications for the renewal of the authorizations to be issued 
herein. For all these reasons, the contention of obsolescence does not warrant 
the reconsideration now sought. 

7. Petitioners assert that the record in this proceeding has grown in size since 
the oBard’s 1955 decision herein, and, invoking the legal principle that decisions 
must be based on consideration of the entire record in a case, they draw the 
conclusion that as a matter of law the Board is required to reconsider its 1955 
decision on the basis of the enlarged present record. The flaw in this argument 
is that the legal principle, in speaking of the entire record, means the entire 
record as it exists at the time of decision, not necessarily as it may later grow 
as a result of reopening or further hearings on issues left unresolved. As peti- 
tioners would construe the principle, no issue in a case would be resolved until 
the record had been closed on all the issues, and even at that point the whole 
decision would become unsettled if the record were reopened on any issue. 
Thus, in our contemporaneous decision on qualifications, we are passing upon 
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the qualifications of most of the applicants, but are reopening the record for 
further hearing on the qualifications of a few. If petitioners’ argument were 
valid, the enlargement of the record that will flow from this future hearing would 
again compel the Board to reconsider the need for and scope of supplemental 
air transportation. We do not believe that the requirements of due process die- 
tate an almost endless process. 

It is of course always possible that during further hearings on issues left 
unresolved by an earlier decision, some of the evidence introduced on such 
remaining issues may incidentally be relevant to issues previously determined. 
Whether any such evidence warrants reconsideration as a matter of discretion 
is a question which may be raised by petitions for reconsideration, such as 
those now under discussion. In this case, our review of the matter contained 
in the petitions has convinced us that such reconsideration is not warranted. 

The foregoing discussion covers all contentions in the petitions which are 
based in whole or part on new matter. Insofar as the petitions present con- 
tentions in addition to those thus far considered, the petitions do not conform 
to the requirements of Rule 387. None of the remaining contentions in the 
petitions is supported by a showing of unusual or exceptional circumstances 
constituting good cause for failure to present them within the required time. 
None of them is based on new matter that could not have been discovered in 
time with due diligence.“ Accordingly, these contentions are unavailing to 
petitioners.” 

There remains for discussion only the petition for reconsideration filed by 
Great Lakes, which differs from the petitions of intervenors considered above in 
that it presents only a few of the contentions advanced in those petitions, but 
adds some matter of its own. The Great Lakes petition presents contentions 
which have already considered under headings 3, 5 and 6, above, and do not 
eall for further treatment. The additional matter is a contention that any 
numerical restriction imposed on individual-sale rights should provide for 
more than ten flights per month, and that a failure to consider such an upward 
revision at this time would amount to a denial of due Brocess. The extent 
of individual-sale rights required as a part of supplemental air transportation 
was fully litigated in reaching the 1955 decision, and petitioner advances no 
grounds, except those in common with the other petitions as noted above, why 
this matter should be considered further at this time. 

In view of all the foregoing, the petitions for reconsideration should be 
denied. Since we are denying the petitions, we need not rule on petitioners’ 
motions for leave to file the same, or on the motions to dismiss such petitions, 
and both groups of motions may be dismissed as moot. 

Accordingly, Jt is ordered, That the aforementioned petitions for recon- 
sideration be and they hereby are denied, and the aforementioned motions 
for leave to file and for the dismissal of such petitions be and they hereby 
are dismissed. 

DuRFEE, Chairman, MINETTI and HEctTor, Members of the Board, concurred 
in the above opinion and order. GuRNEY, Vice Chairman, and DENNY, Mem- 
ber, filed the attached joint dissent. 

(SEAL) MABEL McCart, Acting Secretary. 
GuRNEY, Vice Chairman and DENNY, Member, dissenting : 

The events of the past 24% years have confirmed our conviction that the need 
shown in this mammoth record is for charter service and not for individual- 
sale service; The supplemental carriers since January 1, 1956, have been 
operating under their expanded authority, and the record proves their opera- 
tions in individual-sale are a minor part of their activities. 

The reports filed with the Board by the supplemental carriers show revenues 
from individual-sale service are declining each year.” Operating revenues from 





46 Furthermore, several of the remaining contentions are successive, having previously 
been advanced and considered by the Board. 

47 We do not find it necessary to pass on the merits of these remaining contentions; as 
to the contentions discussed and disposed of on the merits, we do not find it necessary 
to pass upon the extent to which they may comply with Rule 37. 

1See our dissent accompanying order No. E—-9744, dated Nov. 15, 1955. 

2In 1955, the supplemental carriers excluding the nine carriers operating in combines, 
and one carrier since receiving a certificate of public convenience and necessity, had a 
total income of $3,691,000 from individual passenger sales. In 1956, this revenue declined 
to $2,884,000, and this in the first year of expanded operations. Revenues in 1957 from 
this source rose to $3,238,000 (of this amount, $2,519,000 was received by a single 
earrier). Source: Quarterly Report of Air Carrier Financial Statistics, December 1956 
and September 1957. 
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other sources, however, have been increasing. How, then, can the Board show 
a need for 10 individual-sales flights per month for these carriers when the 
applicants are hardly using their present authority? 

The record contains many statements by the applicants explaining their need 
for 14 to 16 flights per month. These statements, however, were not supported 
by any economic study or analysis, but were mere suggestions of desire. Now 
that the Board has acceded, in part, to this request, the carriers are hardly 
rushing into operation with this expanded authority. In fact, the carrier re- 
ports for June 1958 show only 7 out of the 54 applicants in this proceeding 
operated 5 or more individual-sale flights during that month.*. And these car- 
riers are concentrating their efforts in selective markets and are not diversifying 
their services. 

Conversely, the carriers are increasing their revenues from their charter 
services. This has been the natural development of the supplemental carriers 
from their beginning—other than the violators. The most successful carriers 
in this group are those concentrating in the charter field. This and only this is 
the authority which should have been granted in this proceeding. Such author- 
ity would force all the carriers of this class to concentrate on the further devel- 
opment of the charter business. Only by this means can we encourage and 
develop a sound air transportation system. 

Although little use is being made of the individual-sales authority, we are 
still apprehensive that the grant of this authority potentially may have a grave 
competitive impact upon the scheduled services of the certificated carriers. The 
current requirement plans being undertaken by the industry alone is proof of 
this fact. With the delivery of jet and turboprop equipment, to the certificated 
carriers, large modern four-engine piston aircraft currently used by them will 
be in surplus. The supplementals will have an opportunity to replace their 
present equipment at bargain prices and inaugurate route-type operations on the 
lush routes at bargain rates. Using past experience as a guide, the large irregu- 
lar carriers and the supplementals have confined their individual ticketing opera- 
tions to the few long-haul high-density markets that are well served by the 
certificated carriers. These routes support the marginal points on the certificated 
route system to which service is required. In the future, therefore, the supple- 
mentals can be expected to concentrate on the long-haul markets to which addi- 
tional service is not required. The impact, however, of the operation of several 
supplementals in one market on the certificated system could well result in over- 
capacity to the detriment of the public and all the carriers operating the route. 
In periods of declining load factors and depressed earnings, as recently experi- 
enced by the certificated carriers, this competition in the future may mean 
the difference to some carriers between subsidy and nonsubsidy operations. In 
view of the vast reequipment program and the increasing capacity with the 
operation of jet aircraft, the Board has an ever-increasing responsibility to the 
public to assist and aid the certificated carriers in maintaining their self- 
reliance. 

We earnestly hope that our fears will not materialize for the good of the pub- 
lic and the industry. We believe our duty under the act, however, is to encourage 
the industry in a positive way instead of placing obstacles in the way of progress. 
We are of the firm opinion that both types of carriers can prosper and grow 
within their own spheres. We believe the sphere of the supplemental carriers 
is in the charter field. We trust they will further develop this market to the 
exclusion of their other authority for the future benefit of all. 

In the light of the carriers’ operations under their expanded authority the 
changing conditions in the industry and the fact that we now have a complete 
record before us, the Board, as a matter of policy and law, should review its 1955 
decision. It should be pointed out that we are the only members of the present 
Board who heard oral argument and participated in the deliberations of the 
1955 decision. During the deliberations, the Board recognized the authority 
awarded the applicants was based on an incomplete record and it was the Board’s 
understanding at that time that an interim award was only granted pending the 





‘In 1954, the large irregular carriers had operating revenues from other than individ- 
ual sales services totaling $33,101,000. In 1955 this figure increased to $47.218.000 and 
to $54,005,000 in 1956. This income declined in 1957 to $42.537.000. 

‘Two of these carriers are involved in enforcement proceedings before the Board for 
violations of their authority. Docket No. 6908 and docket No. 8130. 

5 For example, should as few as 6 supplemental carriers engage in regular operations 
between New York and Miami, the impact of 60 extra flights each month on the load 
factor of the 8 trunkline carriers on this route would be substantial. 
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completion of the long and complicated proceeding.” The completed record now 
shows the operations which have been conducted in the past by all the carriers, 
and includes the affirmative case of all the applicants seeking additional author- 
ity. Only by reviewing the full record can the present Board make an intelli- 
gent decision on the need for supplemental services. As a matter of law, the 
Board is obligated by well-established principles of due process to reach a final 
decision after a consideration of the whole and complete record. This the Board 
has not done. 

Finally, the Board is required to review the 1955 decision in view of the court’s 
remand.’ Since the court remanded the case to the Board due to inadequate 
findings to support the exemption, the Board is required to reconsider the deci- 
sion to formulate new policy standards. The Board is estopped from accepting 
the policy decision of 1955 and even considering the petitions for reconsideration 
filed herein without a reexamination of the record. The Board cannot ignore 
the court’s remand by changing the type of authority awarded from an exemption 
to a certificate. The Board must either restate its policy decision of 1955 by 
further justification therefor or must change its policy. Either method of pro- 
ceeding requires a reconsideration of the record. 

For all the above reasons, we disagree with the majority herein and would 
grant the petitions for reconsideration insofar as they request a complete review 
of the entire record and a reappraisal of the 1955 decision, 

CHAN GURNEY. 
HARMAR D. DENNY. 


Civi AERONAUTICS BOARD 
WASHINGTON, D.C. 


Order No. E—9884, adopted by the Civil Aeronautics Board at its office in Wash- 
ington, D.C., on the 29th day of December 1955, In the Matter of the Large Irreg- 
ular Investigation, docket No. 5132. 


SUPPLEMENTAL OPINION AND ORDER ON RECONSIDERATION 


On November 15, 1955, we issued our opinion (E-9744) in which we laid down 
our policy regarding the permissible scope of future supplemental operations by 
that class of air carriers which had heretofore been denominated as irregular 
air carriers. By order adopted concurrently we granted these carriers, now 
named “supplemental air carriers’ * an interim exemption to operate within the 
new scope of authority pending our determination as to which of such carriers 
should ultimately receive the new authority and the form in which such new 
authority should be granted. Petitions for reconsideration have been filed by the 
certificated intervenors,? by Seaboard & Western Airlines, Inc. (Seaboard)? 
Transocean Air Lines (Transocean), and the Common Carrier Railroads. In 
addition, petitions for leave to intervene and for reconsideration were filed by 
the American Society of Travel Agents, Inc. (ASTA), and jointly by the 13 local 
service carriers. Answers have been filed by some of the applicants.* 


*Our understanding of the 1955 decision has been affirmed several times in the past 
by the Board. For example, in order No. E—-11268, dated Apr. 23, 1957, in deferring 
action on a petition by the Independent Military Air Transport Association for certain 
Board action on military and commercial charter operations by the certificated cargo 
carriers until after final decision in this proceeding, the Board stated: “‘However, since 
the role of the Supplemental Air Carriers cannot be considered to have been wholly defined 
until final decision in the Large Irregular Air Carrier Investigation, it appears desirable 
that the matters raised by IMATA be deferred for later review in light of that decision.” 

7 American Airlines et al., vs. C.A.B., 235 F. 2d 845 (C.A.D.C.). 

1In this supplemental opinion, the terms “irregular air carriers’? and “supplemental 
air carriers” are used at various times to describe the same group of carriers. 

2 American Airlines, Ine. (American). United Air Lines, Ine. (United), Northwest 
Airlines, Ine. (Northwest), Western Air Lines, Ine. (Western), Pacific Northern Airlines, 
Ine. (PNA), Trans World Airlines, Inc. (TWA), Capital Airlines, Ine. (Capital), Con- 
tinental Air Lines, Ine. (Continental), Alaska Airlines, Ine. (ASA), Pan American World 
Airlines, Inc. (Northwest), Western Air Lines, Ine. (Western), Pacific Northern Airlines, 
Inc. (National), and Delta Air Lines, Ine. (Delta). <A letter was also filed by Braniff 
Airways, Inc., stating its views. 

’ Seaboard, originally an applicant in this proceeding, has since received a certificate 
of publie convenience and necessity to provide all-cargo service across the Atlantic. 
Order No. E-9311 adopted May 19. 1954, approved by the President on June 16, 1955. 

8a Answers have been filed by Air Coach Transport Assn., Ine., Independent Military 
Air Transport Assn., Aero Finance Corporation, Air Services, Inc., All-American Airways, 
Ine., Artic-Pacific, Ine., Aviation Corporation of Seattle, California Air Charter, Inc., 
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We turn first to the petitions seeking intervention. They are plainly un- 
timely,* but attempt to justify intervention at this late date by contending that 
the petitioners did not anticipate that the Board would arrive at the result set 
forth in the opinion. We find this an inadequate reason for granting the relief 
requested. Obviously, there would be no end to proceedings if interested parties 
could sit back and await the result of a proceeding and then be permitted to 
intervene because they considered the decision unexpectedly adverse to their 
interests. Where, as here, the proceeding has been in progress for over 4 years, 
and has reached such a mature stage, we feel the intervention here sought would 
be especially unwarranted. 

With respect to the petitions for reconsideration filed by the parties, we have 
earefully considered each of them and have reached the conclusion that, except 
as hereinafter noted, they are without merit and should be denied. Since many 
of the petitions raise similar objections to the opinion and order, it would serve 
no useful purpose to discuss each individually. Rather, we shall discuss the 
contentions which they advance, whether such contentions are contained in one 
or several petitions. 

At the outset, we are met with the contention that the grant of authority to the 
supplemental air carriers to operate 10 individually ticketed or individually 
waybilled services ® per month between any pair of points goes beyond the scope 
of the proceeding. It is argued that this proceeding was limited by order No. 
E-5722 to the grant of additional and supplemental services, and that the opera- 
tions which we have authorized would be neither supplemental nor additional 
to the services of the certificated carriers. The issue as to whether any in- 
dividually sold services should be permitted and, if so, how many, was fully 
litigated in this proceeding and was carefully considered by us. We arrived at 
the conclusion that individually seld services limited to 10 flights per month in 
each direction between any pair of points would be supplemental and additional 
to the unlimited frequencies which the certificated carriers are authorized to 
provide. Nothing contained in the petitions for reconsideration impels us to 
doubt the correctness of our decision in this regard. 

Whether the operating authority we have granted is additional and supple- 
mental is not a matter of semantics or of refined academic definition. Rather, 
it is to be determined by the need and function to be served by such authority 
and by the economic impact which it would have on the certificated carriers. 
Certainly, it cannot be said that we intended by Order No. E-5722, to exclude 
from consideration the granting of authority to operate approximately the same 
number of flights as the irregular air carriers were then authorized to provide, 
for to do so would be to imply that we had made a prejudgment of what the 
irregulars would be permitted to do, before we had even held the hearing. We 
would hardly do so prior to the institution of a proceeding, the very purpose of 
which was to determine what changes, if any, should be made in the scope of 
operating authority granted the Large Irregular Carriers. The enlargements 
we have made are clearly consistent with this purpose, and within the scope 
of this proceeding. 

Also reargued at length is the contention that, under the 10-flight authoriza- 
tion, the supplemental air carriers will be able to flood the market with indi- 
vidually sold operations, to the extreme detriment of the certificated carriers. 
The petitions repeat the familiar argument that under the new grant the sup- 
plemental air carriers will be able to operate 490 flights per month in each 
direction between any pair of points. Indeed, some petitioners have permitted 
their arithmetical imagination to go even further. American, for example, sets 
forth pages of calculations to demonstrate that 3 supplemental air carriers 
together could duplicate the best current coach schedules of 1 or more carriers 
in 59 markets. Such hypothetical perversion of the factual realities leads to 
curious results. It must be remembered that each of the 63 irregulars who held 
operating authority at the inception of this proceeding was permitted to operate 





Central Air Transport, General Airways, Ine., Great Lakes Airlines, Ine., Los Angeles 
Air Service, Meteor Air Transport, Monarch Air Service, Regina Cargo Airlines, Inc.. 
Royal Air Service, Sourdough Air ‘Transport, Southern Air Transport, Trans-Alaskan 
Airlines, Inc., Trans-Caribbean Airways, Inc., United States Overseas Airlines, Inc., 
World Airways, Inc., American Flyers, Inc., Associated Air Transport, Capitol Airways, 
Inc., Currey Air Transport, Overseas National Airways, Paul Mantz Air Services, S.S.W.. 
Inc., and Standard Airways. An answer to Transocean’s petition was filed by TWA. 

*Rule 15, as applicable here, requires that petitions for leave to intervene ‘‘shall be filed 
with the Board prior to the first prehearing conference, or, in the event that no prehearing 
conference is held, not later than 15 days prior to the hearing.” 

5 Hereinafter sometimes referred to collectively as individually sold services. 
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a minimum of approximately 8 flights per month in each direction between any 
pair of points, or a total of 504 such flights per month. In other words, under 
their existing authorizations, but subject to prohibitions against individual 
regularity, they could have flooded the market with more frequencies than it is 
argued they would do under the new authorizations. Yet they have not done 
so for the simple reason that it would have been uneconomical for them to at- 
tempt such operations in the face of established certificated competition. 

It should also be noted that the certificated carriers, in reiterating their fears, 
have given little or no recognition to the fact that the Board has retained the 
power to revise downward the frequencies which the supplemental air carriers 
may operate. We made it clear in our opinion (p. 29) that the scope of opera- 
tions which we have authorized is not fixed and final, but that we intend to main- 
tain a surveillance over the operations of the supplemental air carriers, reserving 
the right on an expedited basis to adjust downward the number of permissible 
frequencies, should experience demonstrate that such action is necessary and in 
the public interest to protect the certificated carriers. It is not without sig- 
nificance that the petitions for reconsideration virtually ignore the impact of 
this reservation of power and argue as if the Board will no longer be available 
to regulate the operations of the supplemental air carriers. 

Some of the petitions ° attack various subsidiary findings stated in the opinion, 
as being without record support. This is done by the device of arbitrarily 
categorizing the various supplemental air carriers into three classes: (1) inter- 
national carriers, i.e., those whose operations were principally international in 
character; (2) domestic “route-type” carriers, comprising carriers who are 
respondents in compliance proceedings and whose operations are alleged to be 
primarily on an individually ticketed basis; and (3) domestic irregulars, i.e., 
the remainder of the irregulars. Having established three classes of Carriers 
on a basis tailored to suit their contentions, the petitioners analyze several 
subsidiary findings to demonstrate that they are not supported by the record 
when applied to all of these artificial categories. For example, at page 7 of 
our opinion, we said: 

“An assessment of the importance of the irregular air carrier industry must 
include reference to the vital services rendered by these carriers in the interests 
of the national defense. In the emergencies created by the Berlin blockade and 
the Korean hostilities, these carriers performed a large percentage of the airlift 
required by the military.” 

Following this statement, the opinion details the proportion of airlift supplied 
by irregulars in these activities and in domestic military charters. The peti- 
tioners do not challenge the accuracy of the data cited as a basic for the finding. 
Instead, they point out that none of the carriers which they have categorized 
as “route-type” carriers participated in the Berlin and Korean airlifts; that the 
-arriers who did participate therein were “international” carriers, none of which 
have participated “to any extent” in domestic individually ticketed operations; 
and that the “route-type” carriers operated a small percentage of the irregular 
industry’s military passenger-miles in 1954. 

Similarly, the petitioners attack our finding (opinion, p. 7) that the irregulars 
“made an invaluable contribution to air transportation by risking their own 
capital to pioneer in and develop the field of low-cost coach-type air transporta- 
tion.” This finding, it is charged, is erroneous, because the so-called “route- 
type” operators have invested in aircraft but a small percentage of the irregular 
industry total, while the “international” and “domestic” operators have invested 
a vastly greater sum in aircraft. 

Also challenged is our statement (opinion, p. 18, repeated at p. 27) that to re- 
move the irregulars from the field of individually sold services would deprive 
them of a major source of their revenues. The petitioners argue that in the pas- 
senger field this is true only as to the so-called “route-type” carriers; that for 
the others. the carriage of passengers on an individually ticketed basis is a minor 
source of their revenues. 

Finally, the petitioners contend that we erred in finding (opinion, p. 6) that 
“the irregular air carriers fill an important need for individually ticketed travel 
created by periodic demands which exceed the capacities of the certificated car- 
riers.” They argue that the so-called “route-type” carriers have illegally offered 
daily service regardless of demand and that there is no showing that the ir- 
regulars have transported only passengers unabled by certificated carriers, nor 





6 Partienlarly American’s, United’s, and Northwest’s. 
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that such a flight would ever have been 
such flight only passenge 
certificated carriers. 


The basic flaw which is common to all these contentions is the fact that the ir- 
regulars may not properly be divided into the categories postulated by the peti- 
tioners, since the irregulars do not confine their operations to one particular 
field. Thus, for example, United's petition for reconsideration in de 
“International Big Five” concedes that 


operated had there been available for 
rs who numerically exceeded the available space on 


scribing the 
“these carriers have participated to some 
extent in domestic operations.” Sinilarly, United’s petition admits that the car- 
riers which it classifies as “route operators” have operated domestic military 
charter flights. So, also, the irregulars which United denominates as “domestic 
irregulars” do not limit their operations either to domestic operations and. more- 
over, they do conduct domestic individually sold services.’ American's petition 
contains similar admissions. 

We have from their inception considered the irregulars as comprising one class 
of carriers who perform a wide variety of services and who have the necess 
flexibility to switch from one area of operations to another, and from one or 
more types of service to others, depending upon where these carriers can find 
the greatest demand which they are in a position to meet. Thus, as the cer- 
tificated carriers’ arguments demonstrate. not all irregulars have been or are 
interested in operating individually ticketed operations over high-density seg- 
ments. Others have found contract and charter work to be more lucrative. Still 
others prefer international operations. But the common denominator and, in 
deed, the importance of this class to the transportation needs of this country is 
the fact that, unhampered and unrestricted by schedule and route requirements, 
they have the necessary flexibility to make themselves available to serve when- 
ever and wherever the demand exists. Thus it was that 
created by the Berlin blockade and the Korean conflict. the military found among 
this group, carriers able and willing to furnish the necessary airlift. And the 
same was true and is true today with regard to military charter. To say then 
that we should disregard the invaluable assistance to the military by this class 
of carriers because all of them did not participate, is to ignore the importance 
of this group as a reserve airfleet capable of being called into action to meet 
emergency transportation needs with a minimum amount of notice. 

We would be inclined to disregard petitioners’ attack on our finding that the 
irregulars made an invaluable contribution by pioneering in the development of 
low-cost coach-type transportation, were it not for the fact that it demonstrates 
the transparent nature of the petitioners’ arguments. Petitioners do not center 
their attack upon the basic finding that the irregulars pioneered in and developed 
this important field. Rather, they challenge the periphery of the finding by argu- 
ing that the so-called “route-type” irregulars have invested comparatively little 
in aircraft. Obviously, this is not a valid challenge to our finding. In the first 
place, the record does not support petitioners’ assumption that the only pioneers 
in low-cost coach-type operations were the carriers operating beyond the permis- 
sible scope of the exemption regulation. Second, the amount invested in aircraft 
does not represent the entire amount of capital risked in this venture. Third. 
whatever the amount of capital risked, the fact remains that the irregulars who 
developed this field did so without subsidy mail pay from the Government. 
Whether the operation was started on a “shoestring” or by the investment of a 
substantial amount of capital, it was the irregulars who did it and in so doing 
assumed the risk of the venture. 

Petitioners also dispute our finding that to limit supplemental air carriers to 
charter operations would deprive them of “a major source of their revenues.” ® 
Petitioners recognize that for some of the sroup, income from individually 
ticketed operations constitutes the major portion of their revenues. They con- 
tend, however, that for the “domestic” irregulars such operations account for 
a minor source of revenue. As we have heretofore indicated. our findings must 
properly be analyzed and applied to the irregular carriers as a group rather 
than to arbitrarily classified segments. There were undoubtedly some irregu- 
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y . United’s petition states that these carriers’ operations have been “predomina»tly in 
the domestic market” [emphasis supplied] and that “their participation in domestic * \divid 
Ually sold services have declined until in 1954, revenues from those operations were of 
little significance to this group of carriers.” 

*Opinion, p. 18. At p. 27, the opinion repeats this statement in discussing objections 
raised by the dissenting opinion. In the latter instance we inadvertently used the term 
“individually ticketed flights’ instead of “individually sold serviees.” “It is 
rom our discussion that we had reference to both individually ticketed 
waybilled operations, and our opinion should be so read. 
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lars who during 1954 obtained no income whatsoever from individually sold 
services. But the soundness of our findings is not disturbed by these isolated 
instances. We must look at the industry as a whole to determine the signifi- 
cance of revenues obtained from individually sold services. 

Reference to the Quarterly Report of Air Carrier Operating Factors, March 
1955, indicates that, as applied to the entire irregular industry, our use of the 
term “a major source” is correct. On an industry basis. the irregular air car- 
riers in 1953 received total operating revenue in the sum of $70,028,000. Of 
this sum, $21,152,000, or 30.2 percent, was income derived from individually 
ticketed passenger operations. An additional sum of $2,988,000 was received as 
transportation revenues for carriage of property and miscellaneous. Thus, a 
total of $24,140,000, or 34.47 percent of all revenues, resulted from individually 
sold services. In 1954, total operating revenues amounted to $53,707,000, of 
which $17,702,000, or 32.96 percent, represents revenue from individually ticketed 
passenger operations. Individually waybilled and miscellaneous transporta- 
tion revenues accounted for an additional $4,515,000, making a total of $22,217,- 
000, or 41.36 percent of all operating revenues.” In view of the foregoing, it 
is clear that individually sold services constitute ‘ta major source” of the irregu- 
lars’ revenues. In this connection, it should also be noted that while some 
irregular air carriers have not received a substantial amount of income from 
individually sold services, such small increment as they do obtain therefrom 
may mean the difference between survival and going out of business. 

We next turn to the contention that the record does not support our finding 
that the irregulars fill an important need by meeting peak periodic demands in 
excess of certificated capacity. American contends that the finding is erroneous 
because some of the irregulars have operated illegally by combining to offer 
daily services regardless of whether their services are necessary to meet demands 
unsatisfied by the certificated carriers. Northwest says the finding is erroneous 
because the record does not show that the irregulars have transported only 
passengers unabled by certificated carriers, nor that such a flight would ever 
have been operated had there been available for such flight only passengers 
who numerically exceeded the available space on certificated carriers. 

These contentions are obviously without merit. The fact that some irregulars 
have offered service when they were not authorized to do so does not prove the 
absence of peak demands, particularly for low-cost space, when the certificated 
earriers have not met the demand, nor does it indicate that the irregulars did 
not meet the unsatisfied demands when they did occur. 

Northwest’s argument indicates the extreme position to which some of the 
petitioners have been driven. Northwest would have us close our eyes to 
reality. It asks us to adopt an impossible standard of proof, as no irregular 
could be expected to have interrogated its passengers to determine whether they 
had been unabled, nor could they be expected to have checked with the certifi- 
eated carriers to determine whether space for particular flights was available 
when the irregular conducted its own flights.” 

Eastern adopts a more reasonable approach. It concedes that special demands 
do occur, but argues that they do not occur at any particular season of the year 
but are spread throughout the year in such fashion as not to cause severe peaks 
at one time of the year and slumps at another time of the year.” That special 
demands occur throughout the year is, of course, true, but it does not follow 
that, when they do occur, the peak demands are or can be met by the certificated 
earriers without the assistance of the irregulars. Eastern concedes that demand 
will vary on different days of the week. The carrier says that the certificated 
carriers are attempting to spread the demand more evenly by offering family 
fare plans on the lean days. While this measure helps to ameliorate the situa- 
tion, it does not solve the problem. Family fare plans are applicable to first 


®As we noted in our original opinion, these figures are subject to adjustment for 
revenues obtained as a result of the operations in violation of the frequency and regularity 
restrictions in the existing regulations. 

WIn this connection, Northwest advances the unusual suggestion that if the irregulars 
are to be permitted to provide a supplemental scheduled service, ‘“‘they should not be 
permitted to accept for transportation a single individual passenger or cargo shipment 
as long as concurrently scheduled certificated flights operate with available space.” To 
adopt this suggestion would be to make it impossible as a practical matter for the sup- 
plemental air carriers to engage in individually sold operations. In effect, it would make 
them agents for the certificated carriers to obtain fill-up traffic for the certificated carriers. 

1 Eastern does not mean to imply that seasonal demands do not exist. Indeed, Eastern 
concedes that for many years it has ‘‘experienced a sharp upsurge of traffic to and from 
Florida during the winter season.” 
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class travel only. They are of no benefit to coach passengers or to individual 
travelers. 

Eastern also argues that there is no need for the sevices of the irregulars on 
segments served by multiple certification; that if one certificated carrier cannot 
supply space, another carrier certificated to serve the same route can do so. 
This argument, however, does not square with the facts of record. Appendix 
19, attached to our opinion, clearly demonstrates the difficulty experienced in 
1952 and 1958 in securing coach reservations between San Francisco and New 
York, between Los Angeles and New York, and between Los Angeles and San 
Francisco, all of which segments were served by multiple certification. The 
petitioners have not demonstrated that similar situations may not occur else- 
where. 

Several of the petitioners attempt to carve out exceptions from our general 
policy, with respect to areas in which they are peculiarly interested. Thus, sep- 
arate treatment is sought for operations between Alaska and the United States. 
Petitioners argue that the record is devoid of a showing of need for such opera- 
tions and that the position of the certificated carriers in this field is weaker 
than that of the domestic trunklines. 

We recognize, as petitioners note, that certain of the Alaskan carriers are still 
on subsidy. We are also cognizant of the fact that in recent years the volume 
of irregular operations between Alaska and the United States has not been sub- 
stantial. However, we draw different conclusions than the certificated carriers 
from these facts. Thus, while the petitioners argue that our action will enable 
the supplemental carriers to deluge them with a great volume of service, we 
note that in recent years the irregular air carriers have not had a serious ad- 
verse effect on certificated operations. As we previously indicated, we are not 
persuaded that the advantages flowing from the allowance of regular but limited 
service will be sufficient to change substantially this situation. On the other 
hand, despite the relatively little use of such services in recent years, we are 
convinced that in the United States-Alaska market, the public should continue 
to have the same benefits flowing from the availability of a pool of supplemental 
carriers as are available domestically. 

Like the States-Alaska carriers, the international certificated carriers make a 
similar effort to carve out an exception for the international cargo field. In this 
instance, while we are unwilling to accept the contention that the irregulars 
have not participated significantly in this area,” it is still perfectly plain that the 
certificated carriers have not been adversely affected by their operations. We do 
not believe that the advantages resulting from the allowance of regular but lim- 
ited service will be sufficient to change this situation significantly. And, as we 
have previously pointed out, if our expectations in this regard should prove 
erroneous, there are sufficient controls available to the Board to permit its rapid 
correction.” 

In this connection, we should like to clarify our view as to the role of 
the supplemental carriers. Some of the certified carriers are under the 
apparent misconception that a supplemental carrier must be confined to filling 
of a demand unsatisfied by the certificated industry. We strongly disagree. 
Historically the irregulars have played a broader part in air transportation. 
Thus, as we previously pointed out, the irregulars pioneered the development 
of low cost passenger transportation. They also participated in the development 
and expansion of all-cargo service. In both of these areas, the irregular car- 
riers tapped a traffic potential not then realized by the certificated industry 
and thus, in effect, created a demand for their services. Indeed, each of the 





2Thus, Seaboard, Trans Carribbean, Transocean, and Aerovias Sud Americana all 
actively conducted substantial international cargo operations in the past in the capacity 
of irregular air carriers. 

13 Seaboard suggests that our action herein in authorizing individually sold cargo flights 
in foreign air transportation coupled with our transatlantic charter policy with respect 
to passengers, renders it practicable for a supplemental carrier to compete seriously with 
a certificated cargo carrier. Seaboard also concludes that, in the absence of Board power 
to control foreign air transportation rates, a supplemental carrier engaged in trans- 
atlantic passenger charter operations can effectively undermine the entire transatlantic 
charter cargo rate structure by bidding for return loads, on otherwise empty planes, at 
uneconomically low rates. (These arguments are unpersuasive. Obviously, the Board has 
adequate power to prevent abuses of this sort in its control over transatlantic passenger 
charter operations. If the supplemental carriers operating transatlantic passenger charters 
were to engage in undersirable rate practices in an effort to obtain back-haul cargo traffic, 
the Board would be in a position to call a halt to such practices through its control of 


the process of granting exemptions, including the conditions to be attached to such 
exemptions. 
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presently certificated cargo carriers originally attained its operational knowhow 
and won its economic spurs first as an irregular carrier.“ Thus, we expect that 
the supplemental carriers will continue to pioneer and experiment with new 
and different services and create demands for air transportation services which 
are not offered, or are not fully provided by the certificated carriers. The fact 
that all of our certificated cargo-only carriers, both domestic and international, 
originated as irregular carriers, and the further fact that our second certiti- 
cated combination carrier in Hawaii originated as an irregular carrier, demon- 
strate another important feature of our decision to strengthen the supplemental 
air carriers as a class—these carriers represent a valuable pool from which 
there may be drawn new certificated carriers to meet whatever needs for con- 
ventional routes are shown to be required by the public convenience and 
necessity. 

Turning to another matter, we think that we should lay at rest the conten- 
tion that by the grant of interim operating authority to all the large irregular 
air carries, we are awarding enlarged authority to known violators. If, by 
our interim exemption, we have temporarily benefited some carriers who have 
been guilty of violations, this consideration is outweighed by the immediate 
public need and by the improvement in the condition of the carriers who have not 
violated, which will result from our action. It should be emphasized, how- 
ever, that the new authority has not been granted to carriers who have been 
found guilty of violations and whose operating authority has been revoked. 
It is true that carriers who are respondents in compliance actions will receive 
a temporary benefit. But the fact that they are charged with violations does 
not mean that they are guilty. The petitioners, in effect, would have us equate 
a charge of violation with a finding of guilt. This, we may not do, We shall 
have ample time to examine the fitness of the carriers and take requisite action 
with regard to their future operating authority when the hearings on this 
phase of the case are concluded. 

Some of the petitioners advance proposals for revising the conditions which 
we have attached to the exemption authority granted to the supplemental air 
carriers. Underlying all these proposals is the fear that, unless further re- 
stricted, the operations of the supplemental air carriers will get completely out 
of hand. We shall discuss certain of the proposals, but before doing so we must 
reiterate what we made clear in our Opinion (p. 29) that the scope of operations 
which we have authorized is not fixed and final, and that we intend to maintain 
a continuing surveillance over the operations of the supplemental air carriers, 
reserving the right, on an expedited basis, to adjust downward the number of 
frequencies. (See also Section 2 of Appendix A.) Wealso limited the authority 
granted by reserving the power to alter, modify or amend any condition by 
rule-making procedure (Section 19 of Appendix A). 

It is suggested that a serious loophole will exist if we do not prevent joint 
representation and joint use of a ticket agent by several supplemental air 
earriers. It is pointed out that combines are built around such joint representa- 
tion which enables the ticket agent to advertise and hold out regular daily 
service while each member of the combine pretends to be rendering something 
less. It is, therefore, suggested that, to avoid the occurrence of such a situation, 
the Board should provide that if two or more supplemental air carriers use the 
same ticket agent, both or all of them should be limited to an aggregate number 
of ten flights per month in each direction between any given pair of points; that 
the Board should prohibit supplemental air carriers from transporting passengers 
or airfreight obtained from any ticket agent who holds out, directly or indirectly, 
that it procures or arranges for air transportation on more than 10 flights, in the 
same direction between any single pair of points in any calendar month; that 
we should not only prohibit the joint advertising or joint publication of schedules, 
as we have done in paragraph 6 (IV )of Appendix A, but, in addition, that we 
should prohibit any supplemental carrier from furnishing transportation to 
passengers or cargo obtained from a ticket agent which advertises or publishes 
the schedules of more than one supplemental carrier. 

We deem these proposed changes to be unnecessary. Section 6 of Appendix A 
is adequate to prevent operations of combines through a common ticket agent. 
Collusive action by supplemental air carriers is specifically prohibited. Also, 


144 We recognize that the domestic east-west cargo carriers obtained a broader exemption 
authorization permitting regularity prior to actual certification. But the fact remains 
that their original existence and early experience stemmed from operations as irregular 
carriers. 
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a supplemental air carrier may not furnish transportation to passengers or 
cargo obtained from a ticket agent who holds himself out as a person who 
conducts air transportation services, individually or with an air carrier, or 
who conducts his business in the name of such supplemental air carrier or 
in a name sufficiently similar thereto to mislead the public. It has been 
argued, however, that it is possible for three carriers, by merely employing 
the same ticket agent, to offer daily services between a pair of points without 
collusion. While the possibility exists, it is not likely as a practical matter. 
Experience has shown that daily service by more than one carrier has been the 
result of collusion, rather than by chance. Three supplemental air carriers, 
operating without collusion, would be competing with each other. Each would 
desire to provide service on the days when the traffic is heavy. None would 
pick the lean days when the certificated carriers, alone, may be able to meet the 
demand. Nor is it likely that carriers competing for traffic between the same 
points would select a common ticket agent who, by nature of his position, could 
favor one carrier to the detriment of the other. In the absence of collusion, 
there is little likelihood that the use of a common ticket agent will, in many 
instances, result in an effective daily service. In any event, as previously 
pointed out, we have retained authority to take remedial action if experience 
demonstrates that such action is necessary. 

One certificated carrier, Capital, has requested that if its petition for recon- 
sideration is denied, the Board should consider its petition as a request for rule- 
making to reduce the number of permissible individually-sold flights. Obviously, 
the request is premature. The scope of operations authorized by us represents 
our considered judgment, based on the record, as to the number of such flights 
that the supplemental air carriers can operate in the public interest without 
detriment to the certificated carrier industry. Any possible revision would have 
to be made in the light of experience—not on the basis of speculation. 

It has also been proposed that we should not permit supplemental air carriers 
te charter to freight forwarders, or that if such charters are permitted, each such 
flight should be counted as one of the total number permitted to be made in 
individually-sold services. It is argued that by the simple expedient of charter, 
any freight forwarder and any supplemental air carrier could create an all- 
cargo airline, offering regularly scheduled daily service over as many routes as 
they select. 

Here, again, we feel that the requested prohibitions are not necessary, and 
should not be imposed purely on the basis of speculation. We know of no reason 
why we should limit a freight forwarder’s choice of carriers to the certificated 
group and deny it its natural freedom of choice, particularly when experience 
has shown that the certificated carriers, because of their route requirements, have 
heen unable to fulfill the demand for charters and have made a limited penetra- 
tion of the charter market. Both freight forwarders and irregular carriers 
have been authorized for some time, and there is nothing in the record that con- 
vinces us that special conditions are now necessary as to how these carriers may 
deal with each other. True, the supplemental carriers will now have unlimited 
charter authority, but this does not change the picture substantially insofar as 
dealing with freight forwarders is concerned. The forwarders could have used 
several irregular carriers to accomplish daily services if that had been practi- 
cable, and yet that development did not occur. We see no substantial basis for 
erecting new prohibitions with respect to charters by forwarders from supple- 
mental carriers. 

Capital’s petition for reconsideration refers to the statement in our Opinion 
which indicated that we would provide, as a condition to the exercise of the 
authority which we were granting, that a supplemental air carrier whose name 
is similar to that of a certificated carrier should change its name. Capital points 
out that through inadvertence our order fails to carry out this policy and re- 
quests that Capital Airways should be required to change its corporate name 
prior to the exercise of any operating authority granted pursuant to our order. 

Capital's request brings into focus an administrative problem that has con- 
cerned us since the issuance of our Opinion and Order. To implement our origi- 
nal statement regarding similarity of names would require us to screen all supple- 
mental air carriers and either make an er parte determination or institute pro- 
ceedings to determine whether there was in any given instance such a similarity 
of names as would confuse travelers. In considering this matter further, we have 
come to the conclusion that the imposition of such condition is unnecessary in 
view of the fact that Section 411 of the Act is designed to correct this very mis- 
chief and is ample in scope to meet the problem involved 
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It may well be that, while an apparent similarity of names exists in some in- 
stances, the difference in the type and sphere of operations conducted by the sup- 
plemental air carrier may be such that no confusion, in fact, does exist in the 
minds of persons seeking the services of the certificated carrier. In such a case, 
the institution of a proceeding by the Board on its own initiative to compel a 
supplemental air carrier to change its name might serve no useful purpose. 
Accordingly, of our own motion, we have reconsidered this matter and have 
arrived at the conclusion that the problem of confusing similarity of Names 
should be dealt with in proceedings brought under Section 411, rather than 
through the imposition of conditions to be attached to individual operating 
authorities. In view of the foregoing, Capital's request must be denied. 

In this connection, we note American’s request that supplemental air carriers 
be prohibited from dealing with any ticket agent whose name is similar to that 
of a certificated carrier. Here, too, Section 411 of the Act already provides a 
remedy. Moreover, experience has not demonstrated that there is any necessity 
of placing the supplemental air carriers in the position of determining at their 
own peril whether the name of a ticket agent is confusingly similar to that of 
a certificated carrier.” 

It is next proposed that we should prohibit the transfer of stock control of a 
supplemental air carrier without prior Board approval. It is pointed out that 
although the transfer of the operating authority, itself, requires prior Board 
approval, no such condition is attached to the transfer of the controlling stock 
interest. We are satisfied that the proposed condition is not necessary. To the 
extent that prior approval is necessary to prevent common control of two or 
more supplemental air cariers, the provisions of Section 408 of the Act are effec- 
tive to accomplish this purpose. In such instances, the proposed condition would 
be duplicative of the Act. Nor is prior approval of transfer of controlling stock 
interest necessary to prevent an individual who has been responsible for viola- 
tions from continuing such violation through the acquisition and operation of 
another air carrier. This is a situation which can be controlled by the issu- 
ance of a cease and desist order in the compliance proceeding. 

Pan American refers to Section 15(ii) of Appendix A, which provides, inter 
alia, that the authority granted to a supplemental air carrier shall be subject to 
revocation for failure to operate any revenue flights in two consecutive quarters. 
Pan American agrees that the provision is necessary and proper, but contends 
that it should be so written as to be applicable separately to domestic, territorial, 
overseas, and international operations, respectively. Thus, under Pan Ameri- 
-an’s proposal, a supplemental air carrier which operated domestic flights, but 
failed to operate any revenue flights in international operations in two consecu- 
tive quarters would lose its authority to operate international flights in the 
future. Pan American’s suggestion has a surface appeal which, however, dis- 
appears when we consider the reason for adopting the non-user provision. Our 
purpose is fully explained in the Opinion (pages 30-31), viz., to avoid the con- 
tinued existence of non-operating carriers whose inactive operating authority 
might be sought by violators seeking to re-enter the field of aviation. The oper- 
ating authority which we are granting to the supplemental air carriers is not 
severable, and a supplemental air carrier who is operating domestic flights can- 
not dispose of the international portion of its authority. Consequently, as long 
as a supplemental air carrier is operating revenue flights, even if they be limited 
to one area, the reason for invoking a non-user provision would not be applicable. 

In our original Opinion (pp. 33-84) we announced that we would institute a 
proceeding to consider expanding the number of regularly certificated author- 
izations for air transportation over any segment or groups of segments when- 
ever the traffic volume of the supplemental air carriers thereover exceeds 15% 
of the traffic of the regularly certificated carriers in the same markets for a 
period of one year. We also stated that we would process such a proceeding 
expeditiously and give it priority of handling. Several of the certificated car- 
riers now argue that the 15% figure bears no relation to public necessity, since 
it could be achieved without reference to adequacy of service and would en- 
courage rate cutting and uneconomic competion. It is also pointed out that the 


1% This situation is not to be confused with the provisions of Sections 6 (VII) and 
6 (VIII) of Appendix A, which prohibit a supplemental air carrier from dealing witb a 
ticket or cargo agent whose name is the same as, or confusingly similar to, the name of 
such supplemental air carrier. ‘The function of these conditions is to avoid a situation 
wherein a member of the public deals with a ticket agent in the mistaken belief that he 
is dealing with the supplemental air carrier, BPxperience has demonstrated that such a 
provision is necessary to protect the public. 
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Board has not promulgated any administrative machinery to determine when 
the 15% standard has been reached. 

We find these objections unpersuasive. It is extremely unlikely that any 
supplemental air carrier or carriers could attract 15% of the traffic over any 
particular segment in the face of established certificated competition unless 
the certificated services were not sufficient to meet the public demand. That the 
supplemental air carriers might reduce rates or fares in order to attract traffic 
is, of course, a distinct possibility but such actions for the most part are 
subject to Board regulations. In any event, the attainment of 15% of the 
traffic by a supplemental air carrier will not automatically result in the award 
of a certificate to such a carrier, but will merely be the basis for the institution 
of a proceeding to determine whether additional certificated authorizations 
should be granted. 

With regard to the argument that we have not established any administra- 
tive procedure to determine when the standard of 15% has been reached, it 
is apparent that no such procedure need be established, since it is not con 
templated that a proceeding will be instituted automatically when the standard 
of 15% has been attained. We could institute the certificate proceeding when 
the matter is called to our attention by application. In sum, the entire matter 
is in the realm of policy and constitutes an admonition to the certificated car- 
riers that a substantial inadequacy of certificated service which has been met 
by the supplemental air carriers will be the basis for considering the granting of 
additional certificate authorizations over segments where such inadequacy of 
service May appear. 

American points out that several of the supplemental air carriers are cur- 
rently subject to cease and desist orders, and urges that there is a serious 
question as to whether some of these cease and desist orders would survive 
Order No. E—9744, when it becames effective. American suggests that there are 
some cease and desist orders which contain provisions tailor-made to avoid 
recurrence of particular violations or other provisions which the Board would 
desire to, and should, Keep in force, as, for example, cease and desist orders 
which are designed to prohibit and prevent participation in combine arrange- 
meuts. American urges that the desirability of analyzing these cease and desist 
orders individually is a further reason why the Board should not make Order 
No. E-9744 effective immediately. 

To the extent that we should make it clear that certain types of desist 
orders are not superseded by Order No. E-—9744 there is merit to Ameri- 
can’s suggestion. However, we do not agree that, to accomplish this purpose, 
it is necessary for us to examine at this time all outstanding cease and desist 
orders and to determine which will remain in effect. Rather, we are satisfied 
that this can be accomplished by a general saving clause to be added to our 
order, which will provide that only such cease and desist orders, or provisions in 
cease and desist orders against carriers granted the new operating authority, 
which are clearly inconsistent with the scope of authority granted by Order No. 
E-9744 will be superseded, and that all other cease and desist orders, or provisions 
of cease and desist orders will remain in effect. Thus, cease and desist orders 
or provisions of such orders that restrain a supplemental air carrier from holding 
out or providing regular services will automatically be superseded. Conversely, 
those which enjoin the carrier from entering into, or participating in, combines 
will remain in full effect. Cease and desist orders or provisions of such orders, 
which restrain a supplemental air carrier from holding out or providing services 
in excess of the number permitted by Part 291 of the Economic Regulations, will 
be deemed to be modified to the extent of enjoining the holding out or providing 
of frequencies in excess of the number permitted by Order No. E-9744. 

We note in this connection that there are outstanding against some of the 
supplemental air carriers suspension orders resulting from the failure of such 
carriers to file required reports. These suspension orders will in substance be 
continued in effect until such time as the carrier affected will comply with the 
conditions stated in the orders. Pending the lifting of such suspension the 


operating authority contemplated herein will not be issued to any such suspended 
carrier. 





1% We note that the offering of low cost transportation by the irregulars has had a 
salutary effect in that it has encouraged the certificated carriers in certain instances to 
reduce their fares to the point where a greater part of the public can afford to avail itself 
of air transportation services. 
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The foregoing discussion discloses the reasons for our decision to deny the 
petitions for reconsideration (with the minor exceptions already noted). The 
merits of the petitioners’ contentions have been fully weighed, and have failed 
to convince us that our original decision should be altered in any material re- 
spect. This would normally put an end to the matter, insofar as the Board is 
concerned. But we are met with the charge by our dissenting colleagues that 
we have been “unreasonable and unfair” in proceeding with “such haste” in dis- 
posing of the petitions, that we have acted in “hasty and cursory fashion” and 
that we should have proceeded “with more deliberation”. We believe that the 
detailed statement of our reasons for denying the petitions is alone a full answer 
to these unwarranted accusations. And under normal circumstances we would 
not proceed any further with the matter. However, in view of the important 
substantive issues in this case, we feel it is advisable to present a simple state- 
ment of the facts as a full answer to these charges. 

We think that the public and the applicants involved are entitled to a prompt 
and expeditious disposition of this proceeding. After oral argument before the 
Board was held in July of this year, the case was under consideration by the 
Board until November when its decision was issued. Thereafter the parties were 
given the full thirty day period provided in our rules for petitions for recon- 
sideration, and ten days following for the filing of answers. Oly thereafter did 
we take our final action on the petitions, and only after full opportunity for all 
the Board to appraise the documents filed and present their views at a regular 
meeting of the Board. Neither due process nor any other principles of fairness 
require any more.’ 

Therefore, it is ordered: 

1. That Order No. E—9744 be and it is hereby amended by adding thereto the 
following: 

“9. Any cease and desist orders or provisions in cease and desist orders issued 
and oustanding against any of the supplemental air carriers listed in paragraph 
No. 1, above, which are clearly inconsistent with the authority granted herein 
are, to that extent only, superseded by this order, and tn all other respects shall 
remain in full force and effect. 

“10. With respect to Caribbean American Lines, Inc., Economy Airways, Ine., 
and Continental Charters, Inc., the operating authority prescribed in paragraph 
No. 1, above, shall not issue as to each such carrier until such carrier shall have 
filed the reports which it did not file and which led to the suspension orders 
E-8180 and E-8321, as the case may be: and for the purposes of the instant 
order, Orders E-8180 and E—8321, shall be deemed applicable, as to the carriers 
named therein, to the operating authority of such carriers prescribed in para- 
graph No. 1, above.” 

2. That, except to the extent granted hereinabove, the aforesaid petitions for 
reconsideration be and they are hereby denied.” 

3. That the petitions for intervention be and they are hereby denied. 

RIzLEy, Chairman, AvAMS, Vice Chairman, and LEE, Member of the Board, 
concurred in the above opinion and order. GURNEY and DENNY, Vembers, filed 
the attached dissenting statement. 

[SEAL] M. C. MULLIGAN, Necretary. 





17In regard to our internal procedures for processing the petitions, the procedures 
followed were in accordance with the customary ones employed in disposing of petitions 
for reconsideration. While the staff usually awaits the receipt of answers to petitions for 
reconsideration before requesting our views thereon, it does not always do so. Our 
opinion writing staff, after reading and studying the various petitions, made their normal 
presentation to the Board, pointing out the new matters presented and other salient 
features of the petitions warranting our attention. In the course of the presentation, the 
Board fully considered the matters raised and indicated those items on which the Board 
was prepared to reach a result different from those embodied in the orders under reconsid 
eration. The staff was instructed by vote of our tentative conclusions concerning the 
petitions and our tentative desires for their disposition. The staff was directed to pre- 
pare the necessary documents embodying those instructions for submission to the Board 
for action on December 29, 1955. The staff understood and, indeed, was instructed that 
any matters contained in any answers to the petitions were to be presented for the Board's 
consideration at a meeting to be held on December 29. As a matter of fact. no answers 
in support of the petitions were filed. setween the time instructions were given on 
December 16 and the meeting on December 29, all members were afforded additional time 
in which to study in full and thorough detail the contents of the petitions for reconsidera- 
tion and the answers thereto. The regular Board meeting on December 29 gave all mem- 
bers an opportunity for expression of views and debate prior to the adoption of the Board's 
opinion and order disposing of the petitions. Not only was our procedure in accordance 
with customary practice, but that procedure is believed to satisfy fully all due process 
requirements. 

i8 The requests herein for a stay are the subject of a separate Board order. 
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GuRNEY and DENNY, Members, dissenting : 

As we have previously stated, we feel strongly that the Board should have 
given the parties to this proceeding a longer period of time to prepare and file 
their petitions for reconsideration, and should have proceeded with more 
deliberation in considering and disposing of them.’ This is the largest and 
most complex of any Board proceeding in history, and hearings are still in 
progress with respect to certain phases of it. Taking these factors into con- 
sideration, and considering further that a holiday period has intervened, we 
feel that it is unreasonable and unfair to have proceeded with such haste in 
disposing of all the important issues which have been raised in the various 
petitions and answers. 

As far as the issues are concerned, we urge again that to grant the expanded 
authorty to all large irregular carriers to advertise and sell individual sale 
service is economically unsound and unjustifiable on the record, as spelled out 
in detail in our dissent filed with the original opinion. Our views as expressed 
therein are hereby reaffirmed. 

CHAN GURNEY. 
HAaRMAR D. DENNY. 

Senator Smatuers. All right; Mr. Burwell. 

Mr. Burweui. Mr. Chairman, I have two more small pieces. 

I would like to, if I may, introduce a picture of the record we are 
talking about that is 100,000 pages, and is the subject of what the 
ATA wants you to review, as I understand it. 


1 Petitions for reconsideration were filed on December 15, 1955. The Board convened 
on the morning of December 16, and issued instructions to the staff to prepare a final 
order. Answers to the petitions for reconsideration were not due to be filed until Decem- 
ber 27. The Board met on December 29 and ratified the December 16 decision to deny all 


petitions. It is most unusual for the Board to attempt to dispose of major issues on 
reconsideration in such hasty, cursory fashion. 
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Next, I would like to introduce a letter from me to the Honorable 
Senator Monroney dated February 17, 1960, which was in the safety 
hearings of this committee and which sets forth some details I won't 
bore you with at this time. 

Senator Smaruers. Without objection, they will be included. 

(The material referred to follows:) 


INDEPENDENT AIRLINES ASSOCIATION, 
Washingion, D.C., February 17, 1960. 
Hon. A. S. MIKE MONRONEY, 
U.S. Senate, Washington, D.C. 


Dear SENATOR MONRONEY: We appreciate the opportunity to submit for the 
record of your recent aviation safety investigation some information on the 
safety record and safety practices of our member air carriers. 
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“According to Civil Aeronautics Board records, 1959 was the fifth consecutive 
year in which there were no fatal accidents in public passenger operations of 
our member air carriers. In military contract operations, there was only one 
passenger fatality. During this period our member airlines transported over 34% 
million passengers almost 6 billion passenger miles. 

“There are many reasons, we believe, for this remarkable safety record. In 
their operations, our member airlines give safety top priority. Wherever pos- 
sible, they have self-imposed safety standards which exceed the rigid standards 
set down for all commercial airlines by the Federal Aviation Agency.” 

“Restricted as they are in the number of individually ticketed flights they can 
perform, our member airlines have developed the charter market, both civilian 
and military. Today, over half of their operations are planeload charters. As 
a result, they do not have to meet tight route-type schedules. 

“In addition, the equipment we are using has, of course, been thoroughly 
tested over the years and constantly improved on a basis of the experience of the 
industry. The nonpressurized portion of the fleet flies at lower altitudes, which 
according to some safety experts is normally a safer type of operation. One of 
the few advantages of small airlines is the fact that the top management, most 
of which have had long pilot experience, follows in detail the flying, main- 
tenance, and general operations of the airline.” 

None of these factors are advanced in an effort to make an invidious com- 
parison with the large airlines but merely to point out some of the safety factors 
involved in our particular operations. 

We know that your hearing will contribute significantly to air safety in which 
we are all vitally interested, and we will be glad to cooperate in any way you 
think helpful. 

Sincerely yours, 
CLAYTON L. BURWELL, President. 

Mr. Burwe.u. One last piece of evidence, if I may, is a letter from 
Colonel Sawyer, Acting Executive Director of the Military Trans- 
portation Procurement “Agenc ‘y of the Army, dated May 19, 1960, in 
which he points out the importance of our being certificated in order 
to perform military requirements. 


Senator SMATHERs. It will be inserted. 
(The letter referred to follows :) 


President, Independent Airlines Association, Washington, D.C. 


DEAR Mr. BURWELL: This has reference to your request of May 13, 1960, for 
a statement of the Military Traffic Management Agency’s views and comments 
on three specific questions relative to supplemental air carriers. 

These questions will be answered in the order listed: 

1. Whether or not the certified status of the supplemental air carriers bears 
upon the quality of service which the supplementals rendered MTMA depends 
to some extent on the individual carrier involved. It is my personal opinion, 
however, that the Civil Aeronautics Board should have authority to certificate 
supplemental air carriers and to specify the limitations and conditions of 
such carriers’ operations. 

2. It is the carriers’ ability to perform a scheduled type service that makes 
it possible for the installation transportation officer to route individuals and 
groups of 14 or less by supplemental air carriers. 

3. Statistics are not readily available with respect to the utilization of sched- 
uled services provided by the supplemental air carriers and arranged for at 
field installations. However, during the calendar year 1959 approximately 
90 percent of the passengers moving in groups of 15 or more by air, arranged 
for by MTMA, were routed by the supplemental air carriers. 

I appreciate your interest in this matter, and trust that the above information 
will serve your purpose. 

Sincerely yours, 
SDWARD W. SAWYER, 


Colonel, TC, 
Acting Executive Director. 
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Mr. Burwe tt. One last preliminary detail : 

Following me, I understand that a lawyer for one of our members 
is going to present a point of view and suggestion to which we don’t 
object, “and it has certain features that we prefer. However, our 
paramount interest is to not imperil the bill which the Board has 
suggested, so that I hope I make our position clear on that, and I will 
be glad to answer any further questions. 

Senator Smaruers. Do you have reference to Mr. Ginsburg? 

Mr. Burwe.u. Yes, sir, Mr. Chairman. 

Senator Smaruers. Go ahead, Mr. Burwell. 

Mr. Burwe i. If I may, as a preliminary matter, quickly clean 
out one or two red herrings that seem to me to be here, 1 would first 
like to talk about air safety for 2 minutes. 

After 2 years of active association in this industry, I have never 
criticized the airline safety record of the big carriers and I do not 
do so now. I was met, however, down here with the innuendo that 
in some way our record was not safe. I would like to very briefly 
read a four-line letter from General Quesada, which we received 
recently on this subject, dated March 21, 1960. 

“Dear Mr. Burwell: I am impressed by the fine safety record 
made by your association’s member airlines, and I am grateful for 
the reassurance such an outstanding record gives to the fly ing public. 

“You have set an enviable goal for the rest. of the industry. Your 
achievement speaks well for ‘the rigid safety standards and careful 
adherence to the principles of air safety. 

“My congratulations for 5 years, 3.5 million passengers, and 
billion-miles of safe flying.” 

Also, in this connection, I would like to invite your attention to 
page 27, at which the Civil Aeronautics Board itself shows a table 
of the relative safety of the big carriers and ours for a 214-year 
period, and I think you will see that while both are laudable, ours 
Is Statistically a little better than theirs. 

I hesitate to dwell on this subject at all and I would like to leave 
it with this one remark, that I think it is unfortunate that the 
insinuation is made that because of perhaps not as much finances, 
because of the different way of doing maintenance, with which these 
witnesses are not at all familiar, that the suggestion is given to 
try to prejudice you against our air safety and I would like to 
leave it with this remark, and not take up the committee’s time, 
that I will be glad to debate Mr. Tipton in public at any time to 
the effect. that. our performance in the past 5 years is as safe as his, 
that our meeting of the same standards, as you understand the 
standards are the same, is just as consciencious as is any of his 
carriers. With that I would just like to leave the safety question 
and it is up to Mr. Tipton, if he would like to debate it and explore 
it further. 

Mr. Murrprry. On the same safety standards—— 

Mr. Burwe.u. Same safety standards, Mr. Quesada applies them 
both. He applies them with equal-handed rigidity and we meet the 
same standards. .A comparison of our history for 5 years will show 
that our safety is better, not as good, better. And I do not mean 
by that that theirs has not been an exceptionally fine performance, 
which I think it has. I never made a derogatory remark about 
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their safety. I was before a committee of the House about a month 
ago, in executive session, and they asked me what I thought of the 
safety of the jets and the Lockheeds, and I disqualified myself and 
did not. comment on it. So you can understand my resentment to 
meet. all up and down the Halls of Congress this effort to plant 
the idea we are not safe. 

Now, going to that, the one more red herring, before I briefly 
conclude our remarks, that is the phrase “double standard” that 
I heard over in the House and heard here. It may be some lawyer’s 
witness, but I would like to comment just a minute on the double 
standard and say that is one thing that I agree with, that there is 
a double standard. 

The first place there is a double standard is that the big carriers, 
and I am speaking of the big carriers, when I speak of the ATA, 
we have no quarrel with the feeder carriers. We don’t see any 
helicopter carriers in here opposing us. We don’t see anybody 
opposing us except lawyers and this 1s the final step im a chess game 
to exterminate us. So when I speak of the ATA, I speak of the 
big five, plus three or four more, and you hear Mr. Tipton’s voice, 
but the ideas are theirs. 

When you heard Mr. Horst this morning, the line is just the 
same. I am not going to dwell on Mr. Horst. Mr. Horst gave a 
horrendous example of our hurting one of the big airlines. It wasn’t 
even one of the supplemental air carriers; it was an outfit called 
American International Airways. So Mr. Horst is not very familiar 
with the details of this business. 

Now, I would like to get to this double standard. One phase of the 
double standard is that in 12 years, they got $453 million of subsidy 
and we got none. We are not complaining about that. We didn't 
ask for it. What we are complaining about is to couple that with 
monopoly. 

Now, the second phase of the double standard is in the monopoly. 
The ATA comes in and says, gives these fellows a — let’s don’t 
have a new category of carriers. Let’s see if they can be certificated 
from A to B, and fly just like we do and go decal: this rigid process. 

I am sure this committee knows the fact that underlies that state- 
ment, that since 1945 there hasn’t been domestically in the United 
States one new certificated trunk carrier in 15 years with spectacular 
developments in the airplane, not one new carrier and there won't 
be another for 10 years, so that is the path Mr. Tipton asks you to 
make us take. That is another phase of the double standard. 

Now, another phase of the double standard is that—well, so much 
for the double standard; I will get off that. The subsidy is a double 
standard and we don’t want it. We just want a chance. 

Now, these people that confront you here are facing bankruptcy. 
That is not a new thing in the United States, but it is a little more 
hard to take when it isn’t due to your own mismanagement and it 
isn’t due to your own lack of sweat for 15 years, but it is due to 
some technicality in the law, when it is due to the fact that the Civil 
Aeronautics Board, who certainly have been no friends of ours, we 
have struggled for 15 years and after 8 years, the Civil Aeronautics 
Board in that record that you see there, 100,000 pages, which almost 
bankrupt this industry with lawyers, the board could find no fault. 
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They screened these people from 700 down to the 25 that sit before 
you today and they attempted to certificate them. 

We are not going to quarrel with the court, but it is an inadequacy 
of law, it is a technicality of law. ae court said that the Congress 
was the only one that could rectify it. The Board has come in and 
said the Congress is the only one th: - can rectify it, and they have 
said that we will be exterminated. Sure, it is “oovernmentese” Jan- 
guage, but that is what they say, and if they don’t say it, I will. 

Now, these people are facing bankruptcy and only you can help 
them. There 1s nobody else that can help them. The ATA wants 
them bankrupt; of course they do. So that is the issue we are on today. 
Now, it is a very simple issue. It is a bunch of big boys trying to 
put a valve of little boys out of business. Now, they come in and 
what. is their solution’ Their solution is, we will be generous; we 
will be generous. We will not object to charter authority. 

I am sure as late as Congress, and as much as you gentlemen have 
on your minds, you haven’t had a chance yet to really tear apart their 
proposition. Let me give you a suggestion. 

Their proposition ‘that’ we have charter only is made with the 
knowledge that we can’t live without the 10 trips. The Board 
found that after 8 years, that is the reason the Board put it in there. 
They knew we couldn't live on charter after 100,000 pages of the 
record based on our history. That is why the Board put it in again 
in the letter to the chairman of this committee. That is why “Mr. 
Gillilland came in and reaffirmed that position. Only Mr. Tipton 
says we can live with just charter, but that isn’t bad enough. Let’s 
take a look at the charter he has in mind. 

He reminds me of a fellow down South in church years ago that 
when they passed the plate, he gets up, and he waves a 20- dollar bill 
around and puts it in the plate, but when you look at the bill it is 
counterfeit. Now, why is it counterfeit? It is counterfeit because 
the charter that the Board gave us was both all over the United 
States and subject to the President’s approval and was international 
and unlimited. 

Now Mr. Tipton, he wants to give us a charter; he wants a sancti- 
monious acceptance of being generous; but he wants to give it back 
into some little area concept. He wants to make us air taxi operators 
again, flying little airplanes, not more than 100 miles from the base. 

The second thing, he wants to cut out the international. We are 
just not big enough to fly around overseas. He did not point out 
that one of our carriers flies more planes at the moment in interna- 
tional than anybody except Pan American. He didn’t point out that 
for 15 years our industry for military purposes has had as much 
experience in out-of-the-way countries wn over the world—Pakistan, 
the Near East, the jungles of Afric: r with the 
exception of Pan American, and that inc hidlis TW A. 

Now, the second place Mr. Tipton’s proposition about charter is 
counterfeit, and he knows it will kill us, first, he wants to put us back 
to an area concept. Secondly, he wants to take away the international 
phase of it. And thirdly and lastly, and you had to drag it out of 
him here. I think Senator Engle did, he wants us to have another 
hearing. That goes back to his idea of the double standard. He 
wants another hearing, 5 more years. 
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Then we go down in a little area and we are met with Eastern Air- 
lines or someone saying, “Why, there is no room for any charter in 
here. Look at all the seats we have.” 

So he wants to exterminate us with kindness and I won't labor 1 
any more. When you look at his proposition, I am sure you will see it 
and you will see more counterfeit in it than I have been ab le to do. 

Mr. Murrny. Are you speaking now about the “grandfather” rights 
in this bill? In other words, if we don’t have the “grandfather” 
rights, then it will be necessary—— 

Mr. Burwewi. To have another hearing and another hearing will 
exterminate it because it will take too long and they don’t have that 
many lawyers’ fees. Now, it is just that simple. 

Now, if I may revert to one more place on this double standard 
thing, we mentioned subsidy difficulty and we mentioned the fact that 
no carrier has been certificated since 1945, and the third one is, the Vv 
say we have the big hearing, and the hearing these fellows went 
through wasn’t as rigid. It is my recollection that most of the “grand- 
father” carriers had no hearing at all. They inherited under the laws 
of intestac -_ they didn’t earn anything by performance. Now, that 
is history. I don’t want to dwell on that. 

But when we are talking about equity here, I think it is significant, 
so if there is going to be a single standard, we are glad to get on it. 
We just don’t want a double standard in reverse. 

Now, to go a little further with Mr. Tipton’s proposition, I say that 
the charter authority he authorizes for us is a phony and we can’t 
live on it. He knows we can’t live on it. This committee knows 
we can’t live on it. The only thing that he is trying to ride on, it is 
so late in the session of C ongress that all these propositions, it will be 
impossible for you to examine them in the way you would if it were 
earlier in the session of Congress, 

Now, what is the importance of the 10-trip authority? As I have 
said, the Board, after 8 years, decided it was important. They decided 
it again in writing the letter and again in the testimony yesterday. 

The importance of the 10-trip authority lies in 3 things: One, there 
must be flexibility in this industry because the charter business which 
has been neglected by the big carriers is in the process of being de- 
veloped. It is in its infancy, it is a market. It will be a terrific 
market. It will be useful to the public and it will be profitable to 
ourselves, but it takes several more years to develop it to a point 
where it and it alone will support this industry. 

Meanwhile, there are several carriers that have elected to do com- 
mon carriage work and have done so successfully. They have with- 
out exception emphasized lower cost transportation. Now, the com- 
mittee hasn’t got time now to listen to this, but in an investigation you 
may have next year of the whole air transport industry, I would 
suggest that one field that may be worthy of consideration or two 
fields. One is the field of the degree to which the Board is going to 
regulate passenger fares. 

One thing I agree with the big carriers on is that the fares are 
overregulated. I think they ought to be able to set their own within 
very broad, wide limits. But if you give them this freedom, which 
they don’t have now, and which they are complaining about not 
having and with which I agree, then I think you have to have a 
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yardstick in there to just keep them a little bit honest. It isn't a 
matter of diverting anything from them, these people that talk about 
the highways hurting big air ‘lines. 

Did they put in any diversion statistics? Did Mr. Tipton put 
any in? Did Mr. Horst put in any? No, there are no figures, just 
a statement. 

Now, if you take the regulation off their back on fares, then isn’t 
it like any other thing in the public, that they need just a little 
bit of threat of competition to protect the public ? 

The second thing that I think that this committee might at some 
future date with more time want to look into is to reassess philosoph- 
ically the whole place of air carriers in the whole economy of the 
United States and in the cold war and the whole business. At one 
end you have carriers that are a serious thing now, BOAC, Air 
France, Sabena, government-owned carriers. At the other end you 
have little gypsy carriers like ours that are, to a large degree, complete 
free enterprises. In between you have a regulated group that have 
done a great deal for this country and perhaps have fully fulfilled 
Congress’ feeling about. the degree to which they have been regulated. 

But it is a fast-moving industry. It is at the moment. It has 
become a monopoly, and it may be that this committee wants to 
look at some future date, as reluctant as all of us are to see any more 
Government ownership, on grace there may be some advantages 
to a Government-owned big carrier that will resolve the MATS 
fight, will resolve everything, “a you can just have one big Air 
America, owned by the Government, nd it will be no more monop- 
olistic than the big five or six are today. 

I don’t advocate that. I am against Government ownership. I 
am against Socialism. But I don’t see any difference in monopoly 
stalking around under the mantle of free enterprise and government 
ownership. 

Now, I am sure you don’t want to try to settle that today, but 
I just suggest it may be worth a look in the ‘future. 

Now, getting back to the second phase of Mr. Tipton’s proposition, 
which is to cut off the 10-trip authority and to perstiade you that 
because it is late in Congress, this is such a massive regulatory 
change that, in effect, you shouldn't mess with it. 

Now, he makes a great deal over giving to the Board a new author- 
ity, namely, that of limiting trips. It is new. There is no doubt 
about that. But he implies in some way that is going to foul up all 
the carrier operations in the United States. He doesn’t point out that 
— Board’s bill defines in a very narrow and clear way a class of 

‘arriers known as supplemental carriers, and I will be glad to get 
sa the definition phase of that, and only they will have 10- trip 
authority or the Board will only have power to limit them. There 
is no power implied or expressed to limit American airlines or to 
limit anybody he takes care of. So he is concerned about the limita- 
tions on us. He isn’t concerned about the limitations on them. 

I suggest that this is just a red herring to complicate the matter 
and in view of the desperately late session in Congress to say, “Well, 
let’s put it over until next year.” What it is in fact is that he 
prefers in the exhaustive medical diagnosis of the courts to do a little 
bit of first aid to the lip and that is obvious to you. 
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Now, one other phase, and I am about through here, of the impor- 
tance of the 10-trip authority. Perhaps you don’t have occasion to 
go into this much detail of the Board’s operations, but we live in it. 
And that is this: This charter authority as conceived of by the Board 
has been glossed over with a lot of definitions of “charter,” that it 
would take a medieval philosopher to unravel. 

Now, that isn’t true in the ICC and the Greyhound bus and trains. 
If you and your friends want to charter a car and go to Miami or 
Chicago—more attractively Chicago to Miami—you just charter the 
ear. But that isn’t true in the air. To get a charter you have to be 
bound to go by some mystical unit of purpose so that it isn’t just a 
common interest in going from A to B, you have got to be going to 
the Oberammergau F estival, or you have to be going to a student 
trip in Europe, or, as I say, some mystical unit of purpose. 

The second point I w ant to make is not only do you have to have 
mystical union of purpose, and a lot of lawyers’ arguments in the 
Board about whether that exists, but similarly, you have to draw 
your people from such a small class that it can’t be conceived of as 
a segment of the public. For instance, you can’t get a group that 
want to go to the American Legion because the American Legion is 
too big. You can’t get a group from the Baptist church from South 
Carolina because that is too big. You have to find a group that is 
just the right size. It is like fitting you into Procrustean bed, you 
know, where they cut your legs off if they hung over and stretched 
you out if you were too short. 

Now, this is an artificial set of philosophic regulations that narrows 
this charter market a lot more than you would think just sitting here 
and thinking, naturally, it is like what is done with the Greyhound 
bus and railroad cars. 

Now, how do we get around that? The answer is we don’t. But 
we do have one thing that is perfectly legal that helps us and that is 
when you get in one of these big lawyer spats, after you have signed 
up all these people and you think it is a charter, some guy comes along 
and takes the temper ature of this group and says, “ That just doesn’t 
quite make it, that is not a charter.” So then you say, “All right, we 
have 10-trip authority, we won’t argue with you any further. We 
will take it as individual ticketed passengers” and we turn around 
and go through a lot of red tape, just to satisfy the Board on their 
decision that it is or isn’t a charter. 

Now, we have had to use that a lot of times and if you took it 
away, why it would just cut the heart out of the charter authority 
even further. 

Now, one last specific situation in which this 10-trip authority is 
important, and it manages to keep 5 or 6 of our small carriers alive 
through the winter. I think you, Senator, know that this business is 
kind of like apple picking season and what. is one of Mr. Horst’s 
complaints, apparently, is that we can’t level it out so everybody has 
areal secure job. Le 6 

Now, during the 9 months in the winter, when things are lean, we 
developed a specialized operation from New York, Baltimore, Pitts- 
burgh, Chicago, Buffalo, and several other places, down to one place, 

San Antonio to Lackland Air Force Base, and we carried southbound 
only one commodity, that is Air Force recruits. We were able to 
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make a living out of it instead of having them all shuffled around, 
and this, that, and the other, and we carried them down here and they 
like it and we are still carrying some of them. 

Now, those are not charters and we couldn't have done it and these 
five or six carriers could not have survived the cold winter when there 
were no apples to pick. So I hope I have made clear in a small 
way some of the little things in here that require us to have the 10- 
trip authority. 

Now, going to the other side of the coin that you have cogently 
brought up this morning, Senator Engle, if we posed any major 
threat to American Airlines and United Airlines, and Eastern Air- 
lines, certainly they are your first charge. But, that has not been 
the case. The Board did not find that. They went into it. They 
had platoons of lawyers, fertile-witted and persistent down there with 
figures, trying to show the Board that if they let us have this 10-trip 
authori ity, why, it would be the ruin of all these big carriers. They 
have proceeded to grow, they have proceeded to get fat, they are 
very big. 

It is signific ant, I think, the only big carrier really in trouble a 
the moment, Capital Airlines, has never had any competition fais 
us at all. 

( Discussion off the record. ) 

Mr. Burwe tt. Senator, in conclusion, on the importance of A, the 
10-trip authority, and B, the fact that it has not in practice diverted 
any traffic from the big carriers : 

In the first place, the order of the Board giving us this certificate 
has the following in it—it goes through all this: 

We are expressly reserving the power to make downward adjustments— 
This is from 10 trips down— 


in the 10-flight provision and to do so on an expedited basis if circumstances so 
require. 

Now, since that was put in there and the Board had that power, 
there has never been an application from the big carriers to revise it 
downward and come in and say this 10-trip authority has hurt us. 
Isn’t that surprising in view of the remarks they make about that? 
They haven’t even asked that it be brought down; so it is a pinprick 
which they haven’t even felt. 

This is just the final step in a feud they have been carrying on for 
15 years, mostly among the lawyers. 

Now, the last thing on the 10-trip authority is that Vice Chairman 
Gurney came in and we are, of course, familiar with Vice Chairman 
Gurney’s views. I am not here to criticize them except to say this: 
That when the dissension came out, he had a dissenting opinion which 
conjured up this horrible combine of all these carriers pooling 10 tr Ips, 
so that theoretically, they could jump on poor little American Atr- 
lines, and put 200 trips a month on their back. He conjured up the 
same vision about Eastern, and so on. 

Well, the vision never came to pass and it is like most of us that 
prophesy: The facts just don’t work out that way. So, then, Chair- 
man Gurney had to find another reason why this was a horrible thing, 
since none of this pooling and combine took place and nobody was 
ever hurt. None of the big carriers ever came in and said, “Take 
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these fellows off my back; they are too vigorous with competition, 
so cut them down to three trips.” Nobody ever did it. 

So now what he says is the fact that we never used it shows we 
don’t need it. So I say that the 10-trip authority is necessary to give 
us flexibility because the charter comes and goes and you have to be 
able in this industry to have a crazy quilt of operations and put them 
together. I say there isn’t a scintilla of evidence before you or be- 
fore the Board that it has ever hurt these big carriers and I's say to you 
that if it is granted to us for a period, the Board can still cut it down. 

I say to you that we appreciate at this late session of Congress your 
listening to us, and that in this late session of Congress I ask you to 
endorse what the Board has found in 100,000 pages of testimony, and 
to not let a bunch of people come in here and ask you to redebate 
this 8-year decision. 

Now, our problem is one of extermination. We are not asking for 
refinements or perfection. Personally, 1 would be more confident that 
the Congress would write us, if it had time, a more generous “grand- 
father” certificate than what the Board is asking. But we won’t be 
here. We will have a posthumous award if something isn’t done and 
something isn’t done now. 

Thank you, sir. 

Senator Enere (presiding). ‘Thank you, Mr. Burwell, for that very 
informative and vigorous statement. 

With reference to the i0-trip business, I have wondered about why 
they ee 10 rather than 8 or 12 or 5 or 20. It is probably not 
material and I don’t want to get into it at the moment, but it just 
puzzles me that there should be any particular sanctity to 10, rather 
than some other number. However, it raises the basic question and 
that is the one that I would like to ask you about because it goes to 
the heart of what Mr. Tipton was talking about in the statement he 

gave here the other day, and that is, that it is unsound regulatory 
practice for the CAB to certificate trunk lines and then turn around 
and dump supplemental air carriers in on top of them. 

Now that is what he said. He said you either make them all 
trunk lines and put everybody in on the same basis, or you keep them 
all out, that this is straddling the fence. It is like getting the cow 
halfway over the fence. The supplementals get in there only on a 
partial] basis. 

In other words, he challenged as a basic proposition and his state- 
ment went, as I said, to the guts of this legislation, because if his 
position is sustained the legislation shouldn’t be enacted at all, and 
if his position is correct, it is unsound regulatory practice to set up 
trunk lines operating between fixed termini and then water down that 
operation by something less than full service. That is what he said. 

Now, the thing that. intrigued me about that proposition is this: 
Is there some service that can be rendered and has been rendered by 
the supplementals which is outside of the service rendered by these 
main trunk lines? I have in mind the peak load problem. I know 
that airlines don’t have a lot of airplanes sitting around. I rie the 
airlines a good deal and I found out that if the airplane doesn’t get 
in from New York, I may not get out of Chicago because they work 
those airplanes hard and ‘they have to work them hard because these 
cost great amounts of money. They can’t have a reserve fleet stand- 
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ing by to pick up unanticipated and peak loads. Their investment 
would not pay off except on a utilization, and maybe 10 or 12 hours a 
day—whatever it is, I don’t know what it is; they must know what 
it is. So it occurred to me that there might be situations where a 
supplemental carrier could take up slack which otherwise would be 
unserviced because of the lack of equipment available in the major 
airlines to do it, even if they wanted to do it. 

And number two: I have looked at the 1 ates carried by these supple- 
mentals and I don’t see how you fellows stay in business with the fares 
you charge, if the fares charged by the regular airlines have any 
relationship to the cost. I buy these tickets out to Los Angeles all 
the time and they cost me about $365, it seems to me, round trip, 
or something like that. I fly between Los Angeles and San Francisco 
all the time. First class is $ $2 $24, a coach, and 'L? ll get on one of those 
if I can, because I can ride it for about $13. I underst and some of 
these supplementals will take you for $9.45. Now, the thing that 
troubles me is that, number one, this disparity in price and the reason 
it is important w ith reference to the question I asked is whether or not 
those low rates aren’t making available to a class of people air 
transportation that is not available to them ordinarily because they 
cannot afford it. 

Now, if that is true, and that class of passenger does exist, and it 
would not be serviced by the regular carriers because of price alone, 
and the supplementals can and do provide service for them at a price 
at_ which the old folks can go back to see their kids, or something 
like that, then I can’t see how it is biting the trunk lines too hard. 

What I would like to ask you, Mr. Burwell, because our time is 
getting late and I know this answer may require some length of 
time—I have looked a little bit at the Board findings: I would like 
to ask you to excerpt the findings on the Board with reference to 
those two specific points and to provide them for this record, if you 
could do that. 

Mr. Burwewtxi. We have them right here, Mr. Chairman. I think 
you go right to the heart of the matter in your question and your 
remarks. 

Senator Ener. Because I want to know whether or not the point 
is sustainable that supplemental air service does not in fact break 
down the financial integrity and the ability of the trunk lines to 
operate on a profitable basis because it taps a source of passengers 
and revenue which would not be served by them, first, because they 

can’t handle the tremendous peaks in the absence of equipment, stand- 
by equipment, to do so, and secondly, because price makes available 
transportation to these people who w ould not otherwise fly inasmuch 
as they couldn’t afford it. 

Now, I want to know whether or not those questions are answered 
in the affirmative or the negative and I will invite Mr. Tipton too, 
if he is in the room, or his counsel, who I believe is here, to supply an 
additional memorandum, if they desire to do so, on the same points. 

Mr. Burwewu. We will put that in the record. I do not want to say 
more than one sentence, and that is that I think you have hit the nail 
right on the head. 

‘If you take the transatlantic charter market with which you are 
familiar, TWA and Pan American do an excellent job 9 months 
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of the year for the last several years. It is impossible for them to 
take all the people that want to go to E urope, particularly the less 
wealthy people like college students, and part of the “See the World 
Program.” That has been the only way that a lot of these people 
have been able to get there; and our people flock there. They move 
with the seasons, like the birds. 

The same is true at Miami in the winter. As you well know, there 
are times when you can't get a plane. Now some of our people have 
gone down there. The C ‘hristmas rush to all points, we know, our 
people « can move in there. No one but an idiot would try to sit 
down beside Pan American with 10-trip authority and try to directly 
compete with them, and the penalty for that doesn’t come from 
the Civil Aeronautics Board; it comes from your creditors. You 
would go right out of business. 

It seems silly to me that anybody can compete directly with 
American Airlines unless they give ie public something that the 
public sorely needs and American Airlines is not giving. Now I 
think you, living in California, you know this and I think you are 
familiar with the Michigan survey in 1955 which showed that 7 
percent of the American public had never been in a commerce ial 
airplane. They took another survey in 1958 and it showed that 70 
percent of the American public had never been in a commercial 
airplane. 

Now how is American Airlines ultimately going to fill all these 
jets. They just keep buying more and more seats. They have got 
to get away from movie actors, from Senators, from expense account 
traflic 

Senator Eneie. Don’t put the Senatorsin. [Laughter. ] 

Mr. Burwe i. They have got to get away from expense accounts, 
of Government first-class traffic. They have got to get out of big 
ads in Fortune Magazine about glamour; and when you get down to 
it, what do you care whether you ride on American or United? It 
is the same equipment, same pilots, same old baloney. You get 
there within 5 or 10 minutes of one another. What is the difference? 
They have nothing to compete about. So they take full-page ads 
in the New York Times, and then Madison — thinks up a 
new phrase, a “DC-8B,” against somebody else’s DC- 

You get a different type of entry, you might an two drinks 
here; they say their stewardesses are prettier. What is the differ- 
ence? The price is the same, equipment same, pilot the same. 

You can’t get the 70 percent of Americans who haven’t traveled 
to fall for that baloney. You have got to give them a price. They 
are poor folks. If I want to go see my Aunt Mamie in C alifornia, 
I can’t go down to United and go into all of these refinements. I 
want somebody who cuts the price 50 bucks and gives me a safe air- 
plane; and I don’t care if it takes 9 hours. My time isn’t that 
important. 

Now that is the way most of the Americans are, and the big air- 
lines ought to get in touch with them. And that is the ev vil of 
monopoly, they don’t have to unless you make them. 

Senator Eneix. Thank you very much for your presentation, Mr. 
Burwell and Mr. Yates. 

We appreciate your testimony. 
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Ott the record. 
( Discussion off the record. ) 
(Mr. Burwell’s prepared statement follows :) 


STATEMENT BY CLAYTON L. BURWELL, PRESIDENT, INDEPENDENT AIRLINES 
ASSOCIATION 


The position of the Air Transport Association of America presented before 
your committee boils down to two propositions: 

(1) The ATA will not object to legislation empowering the Board to 
certificate the supplementals for charter service, but will object to any 10-trip 
authority. 

(2) The fact that it is late in the congressional session, together with the 
fact that the Board's bill poses complicated policy problems, should dissuade the 
Congress from legislation along the lines requested by the Civil Aeronautics 
Board and the Supplemental Air Carrier Industry. 

Mr. Tipton’s proposal to stand by and not object to legislation giving charter 
authority to the supplementals is with the knowledge that the grant of that 
authority alone will kill the industry. Whether Mr. Tipton knows it or not, that 
would be the inevitable effect. 

The Board, after 8 years of deliberation, found that the 10-trip authority, as 
well as the charter authority, was necessary for the survival of the industry and 
that is why they attempted to issue certificates with both the charter authority 
and the 10-trip authority. The Board thinks so now, and that’s why they 
wrote to the chairman of your committee and suggested the bill in its present 
form, providing both charter and 10-trip authority. That is why the Chairman 
of the Board yesterday said: 

“To put it very modestly, there is at least great doubt as to whether the 
earriers can be continued in anything resembling their present posture under 
either certificated or exemption authority.” (Unless, the Congress now acts 
affirmatively along the lines suggested by the Board.) 

And again, the Chairman said, “The Board has very serious doubt that any 
way exists to meet the grave problems confronting this segment of the air 
transportation industry other than by legislation,” 

The Board’s position is such that it cannot be blamed if this comes to pass. 

The court’s position is such that it cannot be blamed if this comes to pass. 

The ATA would like to see this happen. No one but the industry itself and the 
Congress can be blamed if the industry perishes. 

So much for the vital necessity of the 10-trip authority, together with the 
charter authority along the line the Board, following 8 years of deliberation, has 
suggested. 

In respect to Mr. Tipton’s second proposition that the Congress should not at 
this late session get into a complicated bill, there is no doubt that it is late 
in. the congressional session. I am sure that the committee understands that the 
timing of the emergency was precipitated by the decision of the court of appeals 
in April and that the industry, the Board, and the chairman of your sub- 
committee have used due diligence to present the matter for you as quickly as 
possible. The industry is the victim of the emergency not the cause. 

The second part of Mr. Tipton’s position that the matter is complicated is 
simply untrue. That he has an interest in complicating it at this late part of 
the session is obvious. His first effort to complicate it centered around a recital 
of the horrors that would follow from granting the Board the power to limit 
the frequency of flights. He delved into some doubtful and antique legislative 
history to show that providing the Board with the power to limit flights was not 
the intent of Congress in 1937. He did not, however, disclose to you that the 
Board’s bill proposed the power to limit flights only with respect to a well- 
defined class—the Supplemental Air Carriers, and in no way would give the 
power to the Board to limit the flights of any other class. By no stretch of the 
imagination could the Board’s bill be construed to grant the Board power to 
limit the flights on schedules of Mr. Tipton’s carriers. So what is he complain- 
ing about if our flights are limited and his are not! 

The second effort of Mr. Tipton to complicate the issues to his own advantage 
is his grave concern about whether the Board’s findings of fitness were adequate 
or not. The Board after 8 years of hearings and the most exhaustive evidence 
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certificated the carriers that the Board decided had not been guilty of abuses 
to the public and which were able to comply with the Board’s regulations on 
safety and economic matters. Mr. Tipton wants to redebate this matter, know- 
ing that at this late session of Congress going into this issue would mean that 
nothing would be done before adjournment and that any relief the Congress 
might give us in the future would amount to a posthumous award. Mr. Tipton 
gave the impression that the court had been concerned with the part of fitness 
involving the carriers’ ability to comply with the Board’s regulations of specific 
abuses to the public. This was not the case. The court was interested only 
in the Board’s problem of administrative law in whether the general findings 
of fitness based upon the experience of the carrier coincided with proposed 
certificated service of the carrier. This did afford a convenient opportunity 
which was carried out in 9 of the 25 pages of the ATA’s statement to try to 
prejudice your minds against the 25 certificated carriers by innuendo. 

His charges of abuses bore no specific dates and named no specific carriers 
and did not inake it clear whether he meant the certificated supplementals stand- 
ing before you or some others who are not here. He did not point out that in 
1959 there were 700 nonsked airlines, and that one of the major jobs of the 
hearings in 5132 was to screen out those who had performed useful service to 
the military and to the public and who had managed their operations safely 
and legally, and that, in fact, this was one of the principal criteria used by the 
Board in determining whom to certificate. 

The ATA should be proud of its record in exterminating from an industry of 
700 carriers all but a mere handful before you today. They have served their 
interest well. If they now can dissuade you from helping, there will be no further 
problems from the supplemental industry to prevent a complete dominance of the 
air transport industry of America by a small, determined group of large carriers. 

In support of this, I invite your attention to the report of the Celler committee 
which found, in substance, that the Air Transport Association and the large 
carriers had as 2 fundamental objective of policy the extermination of the supple- 
mentals. As you know, the Department of Justice is presently investigating the 
activities of ATA to ascertain their legality, and it is my impression that this 
investigation arose at least, in part, from the suggestion of the Congress and, in 
part, the suspected field of activities was its use as a monopolistic combine by 
the majof carriers to exterminate competition. In considering this problem, I 
know the Congress through one committee will not condemn the Air Transport 
Association and through another committee go along with the very policies that 
it condemned. 

Mr. Tipton in devoting more than one-half of his statement to accusations of 
abuses by unnamed and in the main extinct nonskeds, drawn conveniently from a 
15-year history, should have considered the Biblical admonition : 

“Remove the mote from thine owne eye before taking the beam out of thy 
neighbor’s eye.” 

Neither time nor relevance permit a catalog of the illegalities and abuses of 
the big airlines, which are sanctified by big lawyers, big public relations, and big 
public apathy. Not only has the Congress in its reports pointed up these evils— 
not only has the Department of Justice found it necessary to probe their activ- 
ities—the records of the Board are replete with cease-and-desist orders or found 
violations against the most mighty of Mr. Tipton’s carriers. These are not 
unusual, and if the committee cares to pursue it any further, some 50 of such 
violations can be quickly put into the record. 

Mr. Tipton’s remarks about abuses, while not mentioning air safety, were 
contrived to give the impression that these carriers standing before you are in 
some way lacking in the responsibility, finances, and experience that affords safe 
flying to the public. 

I have in my hand a letter from General Quesada, head of the FAA, charged 
with aviation safety. The standards of maintenance, of pilot performance, and 
of equipment are exactly the same for the supplemental air carriers as for 
Mr. Tipton’s airlines. How well these standards have been met may be gathered 
from General Quesada’s letter. Our lines have not killed a single member of the 
commercial public in 5 years. During 5 years, one soldier was killed. Can Mr. 
Tipton’s carriers match this safety record? Does Mr. Tipton have anything 
better than this letter to put into the record so far as taking care of passenger 
safety ? 


130 AMENDMENTS TO THE FEDERAL AVIATION ACT OF 1958 


Senator Eneie. We will recess these hearings until 10 a.m. tomor- 
row, at which time we will hear the balance of the witnesses and close 
this record. 

- 

Thank you very much. 

(Whereupon, at 12:30 p.m., the hearings in the above matter were 
recessed until 10 o’clock, May 27, 1960.) 











AMENDMENTS TO THE FEDERAL AVIATION ACT 
OF 1958 


FRIDAY, MAY 27, 1960 


U.S. SENATE, 
COMMITTEE ON INTERSTATE AND FOREIGN COMMERCE, 
SUBCOMMITTEE ON AVIATION, 
Washington, D.C. 

The subcommitee met, pursuant to adjournment, at 10:05 a.m., in 
room 5110, New Senate Office Building, Hon. A. S. Mike Monroney 
presiding. 

Senator Monroney. The Subcommittee on Aviation will resume its 
hearings on bill S. 1543. 

We are honored today to have Ramsay D. Potts, Jr., general counsel 
of Overseas National Airways, Washington, D.C. 

We are glad to have you here. You may proceed in your own way, 
Mr. Potts. 

Mr. Ports. Thank you, Mr. Chairman. 


STATEMENT OF RAMSAY D. POTTS, JR., GENERAL COUNSEL, 
OVERSEAS NATIONAL AIRWAYS, WASHINGTON, D.C. 


Mr. Porrs. Mr. Chairman and members of the committee, Over- 
seas National Airways is a certificated supplemental air carrier. I 
am general counsel of Overseas National and thoroughly familiar with 
the problems and history of the supplemental air carriers. At the 
time the Large Irregular Air Carrier Case, CAB docket No. 5132, 
was being heard by the Civil Aeronautics Board and decided, I was 
president and one of counsel for the Independent Military Air Trans- 
port Association (IMATA), the predecessor organization to the In- 
dependent Airlines Association, whose president, Mr. Burwell, testi- 
fied here before you. 

Overseas National is currently operating 5 Douglas DC-6A/B 
aircraft and 12 Douglas DC~7 aircraft engaged in providing service 
to the Military Air Transport Service (MATS). Overseas is trans- 
porting monthly more than 4,000 people in each direction between 
the United States and Europe, and a greater number monthly in the 
Pacific between California and points in the Far East. During the 
last two summer seasons, Overseas was the leading supplemental air 
carrier in transatlantic charter business. 

Prior to that time, Overseas was one of the first air carriers to 
originate flights in 1950 as part of the Korean airlift and throughout 
the entire Korean war was a leading prime contractor. The record 
shows that Overseas was one of the most reliable carriers at con- 
sistently the lowest. cost to the Government, and that for more than a 
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decade the company has served the country in partial and full 
emergency, in hot war and in cold war, by providing highly safe and 
highly reliable air transport service to all points of the lobe. 

The future of Overseas depends substantially upon the ability of 
the company to continue to provide air transportation to the Military 
Air Transport Service and the other elements of the Department of 
Defense. 

In order to obtain these military contracts, and to provide the type 
of service desired by the military, it will be necessary for the company 
to obtain and operate the most modern, long-range, turbine-powered 
equipment. 

The Air Force has recently indicated in testimony before the 
Congress that it intends to specify that a carrier must have such 
equipment on order as a prerequisite to being given a MATS contract 
award. There have been indications, also, that the Air Force will 
favor a method of contracting which will extend a life of the con- 
tract over a 3-year period. Contracts with a 3-year life would be 
bankable, and would enable a carrier to obtain the necessary credit to 
assist in financing orders for the newest, most modern turbine 
aircraft. 

At the close of the hearings before Mr. Williams’ committee in the 
House on this bill, which your committee is deliberating upon today, 
a suggestion was made that stopgap legislation should be considered, 
in lieu of the bill you have before you, as a means of preserving the 
status quo until 1961. 

Overseas National believes that it is vitally important for Congress 
to take action on this bill during this session. If stopgap legislation 
is passed in lieu of legislation that w ould provide permanent status 
and certification to ONA and carriers in the same category, then the 
opportunity might be lost to contract with MATS over this 3-year 
period. I might parenthetically add, if there is a gap or hiatus in 
the operations of ONA or a carrier like ONA, it would probably 
mean that they would cease operations and go out of business. 

The procurement specifications will probably contain the require- 
ment that a carrier awarded a MATS contract must be authorized 
“as an air carrier pursuant tothe FAA Act of 1958.” If a carrier has 
a doubtful status, and only a 1-year life with an uncertain future, 
it will make it more difficult to contract with MATS and might make 
such a contract, even if obtained, nonbankable except possibly for 
a 1-year period. Such a contract would be a completely inadequate 
basis for financing new turbine-powered aircraft costing in the neigh- 
borhood of $4 to $5 million each. 

Proper and unquestionable certificated status is vital to Overseas 
National in its efforts to obtain new equipment and to continue to 
provide service to the Department of Defense and to the many others 
who need the service of the supplemental air carriers. 

We urge your committee, Mr. Chairman, to go forward with the 
passage of this legislation. 

Senator Monroney. Thank you very much, Mr. Potts. 

You are familiar with the Large Irregular Carrier case: are you 
not ? 

Mr. Ports. Yes, sir. 


Senator Monroney. How many years did that go on ? 
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Mr. Ports. In excess of 5 years and then the court actions took 
another several years. 

Senator Monroney. Could you give any idea of what the costs 
of the litigation were that these irregular carriers had to go through 
in order to get up to the point where they were then sentenced to 
death by the court decision ¢ 

Mr. Ports. Mr. Chairman, I don’t have any exact figures. 

Senator Monroney. A round estimate / 

Mr. Ports. Of exactly what the legal cost was! I am trying to 
just add some items in my mind here. 

What I will do, I will furnish a precise estimate for the record. 
I will say this, that the roster of lawyers which you can read in the 
beginning of the CAB decision in the case extends over a very large 
number of pages, and these lawyers had to sit day after day after 
day while this case was being heard. Mr. Burwell introduced in 
evidence yesterday a picture of the record, a young lady standing 
behind about five piles of documents piled all the way up above her 
head, showing how extensive the record in the case was. 

Now, lawyers’ fees would certainly be somewhere in the neighbor- 
hood of $150 to $200 a day for each lawyer in the case representing 
a supplemental carrier applicant, and I would guess that the legal 
fees ran into something like a half million dollars. 

Senator Monroney. For your company ? 

Mr. Porrs. Not for my company, but for the supplemental air 
carriers. 

Senator Monronery. Plus, then, the cost of the Government attor- 
neys and CAB and all the work and effort that went through this 
5 pears. I know it was continuing all during that 5-year period. 

The point I am driving at is that I am familiar with the fact that 
it was an effort to divide the fly-by-nights, the ones with little or no 
experience or no equipment, or no continuing history of successful 
operation from a category of those ready, willing, and able to perform 
domestic or oversea service on a something less than a regular sched- 
uled airline basis. For that reason it seems to me that this Board 
finding could not and should not. be cast aside casually. To conclude 
that there is no place in the aviation spectrum because the court 
decision has said that while the CAB could issue any kind of certifi- 
vate for full service, there can be nothing less than full regularly 
scheduled service with subsidies guaranteed if the carrier doesn’t 
make an adequate return, and to lock the door and throw the key 
away and to say that there w = be no new entry into this vital field 
of aviation, it seems to me, to demand real serious and immediate 
attention of the Congress. 

Mr. Ports. Mr. Chairman, more than 700 large irregular air carriers 
or carriers of similar type existed at one time, and because of the 
CAB hearings and the decision of the Board, the number was reduced 
down finally through attrition and then finally through the process 
of selecting only a small number for certification to something in the 
neighborhood of 30. 

Now, we have already been through extensive and intensive hear- 
ings on this subject. The Board, the examiners, sat for probably 
the most extended period of time a case has ever taken down there 
before the Board. They heard all of the evidence. The railroads came 
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in, in addition to the large airlines, and introduced all kinds of evi- 
dence to try to show that it wouldn’t be in the best interests of the 
transportation industry of the country to have these carriers in 
business. 

After hearing all of this evidence, after the most careful delibera- 
a after extended arguments before the Board, the full Board, 

afte * petitions for reconsideration and further hearings and con- 
sider ‘ration on this subject, the Board finally reached a decision. 

Now, a small] business can be put out of business and bankrupted by 
having to continually defend itself in the courts and before admin- 
istrative agencies, whereas the large business can very well afford 

kind of thing—but not a small business. It has to make a profit 
on a basis of its ov nopere tions W ithout any sub sidy. 

I would say that we have a sufficient history in this case so that 
we don’t have to go into these issues all over again. They have already 
been decided and decided after the most intensive hearings. I think 
the record is clear and it seems to me that you have every right and 


every proper basis for going forward and passing thie legislation 
settles reopening this subject and going into all these issues over 
again. 


Senator Monroney. If legislation is not passed and after the court 
process is finalized with the mandate concluding its decision, these 
hard-won certificates for irregular carriers will be a thing of the 
past and worthless pieces of paper. Is that correct? 

Mr. Por That is right. And the im iportant thing to these car- 
riers is hans som e kind of validation by the Government in a regulated 
industry is a the ely essential for them to have the proper standing 
with the banks, with various types of creditors, such as large gaso- 
line companies, aviation gas, to obtain certain priority in the purchase 
of parts, and things like that. They need assured status so that 
they can go and get credit, so that they can get loans in order to 
go forward with plans to reequip with the most modern equipment, 
and so that they can have a better st: anding or, I might say, even 
maybe the required standing in order to be eligible to contract with 
MATS during this coming period. 

It looks like MATS may put in a requirement that you not only 
have to be a responsible and reliable company, and able to do the 
job, but you have to be certificated. That is one of the things they 
are looking toward right now. 

Senator Monronery. This is an argument some of the members of 
this committee have made a long time, because we feel the certificate 
means something. 

Mr. Ports. I favor it and think it is a good thing, but certainly feel 
ONA and carriers like this, who have given fine service over a long 
period of time, should have certificates that they have won so that 
they also can continue to give service to the Government. 

Senator Monronry. Let me ask you this question. Knowing and 
being practical about the lateness of the session when this decision 
came down and the difficulties always faced with passing legislation 
at this late date, and recognizing also that 80 percent of the traffic 
of these large irregular carriers is in charter service, should the 
Congress determine to continue this type of certification and then 
until some later date grant charter rights, would this succeed to 
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some degree in keeping alive this very vital segment of small busi- 
ness in aviation? 

Mr. Porrs. Well, in all honesty, I would have to say yes; stopgap 
legislation would be better than nothing. In other words, to have 
perh aps an extension of the status quot for 1 year would be better 
than nothing, but if Congress did that, I would hope it would 

Senator Monroney. I am not talking about stopgap legislation; 

I am talking about continuing indefinite certification for charter, 
leaving the examination of the ticketing up for some later period. In 
other words, if 80 pere nt of the business is in charter, as” it ap- 
parently is, 1f this is a service that none of the naa certificated 
carriers are now per for ming exce -pting on a slight prestige basis, then 
here is a gap that I think no one could challenge its right to be filled 
those ready end willing and 1 ible to fill it. 
The big issue and the difficulty will come on the individually 
ticketed flights, limited schedule flights over high-de — certificated 
routes. Now, without closing the door to considering that issue when 
there is more time, it seems to me, because of the faaaih amount of 
time, the co digs ie of the CAB in this field, the long period of 
defense activities by the large irregular carriers to win this right to 
fly commercially, could perhaps be anatase in a regular status 
while then we examine again what is necessary in supplementing the 
regularly scheduled airlines in their service on a ticketed basis. 

Mr. Porrs. Well, ONA has principally been engaged in the field 
of providing charter service and charter contract service to the De- 
partment of Defense. It has done a large volume of transatlantic 
commercial charter business for the last two seasons. It has from 
time to time, however, found this 10-trip-a-month authority to be 
quite vital and important in supplementing the other types of traffic 
that it was flying. 

For instance, there have been some occasions where there was doubt- 
ful question as to the charter worthiness of a particular group. Now, 
rather than fight a legal battle over the question, ONA would simply 
fall back on its 10-trip-a-month authority and issue individual tickets 
— go ahead and take the group that they had perhaps already con- 

‘acted for to take from point A to point B. 

The whole business of getting approval for transatlantic charters, 
on the one hand, and, on the other hand, of satisfying the CAB that a 
group domestically is a charterworthy group sometimes can be quite 
involved. 

Senator Monroney. It could be too involved ; sometimes harder to 
get admission to a charter group than it is to get a passport to some 
of the countries that are prohibited by the State Dep: irtment. 

Mr. Ports. That is right. 

Senator Moroney. I think that these ultrarestrictions that have 
been thrown around charter service are a little fabulous and fantastic 
and make it impossible sometimes of furnishing charter service that 
should be and could logically be a part of our aviation picture. 

Mr. Porrs. In order to go as a member of the charter group, a 
passenger, a member of the traveling public, it has to put him to 
certain inconveniences and has to submit to certain group disciplines. 
That alone is enough, in my opinion, to weed out the people who want 
to go as part of a charter group from the people who want to travel 
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individually and that ought to be the criteria. You shouldn't have to 
prove membership in a prior existing organization, that you are going 
for a common purpose, that you all intend to stay in the same hotel, 
and a lot of other things that really are irrelevant. 

Going back to this main point that you brought up, ONA would 
very much like to see this legislation passed so that the authority 
granted by the Civil Aeronautics Board is preserved to it. We believe 
that the record supports the findings of the Civil Aeronautics Board 
in this respect, after these extensive hearings we have been talking 
about, and we think that there is every reason, every justification for 
passing this legislation and continuing the present authority without 
separating out and only granting the charter authority. 

Senator Monronry. Thank you very much. 

Senator Engle / 

Senator Enexe. In other words, as I understand it, you would rather 
go for broke on this legislation? What if we get this bill out and it 
gets bogged down in the House and you don't get anything, then where 
are you going to be? 

Mr. Ports. We would like to push hard to get the package. If it 
looks like the package is not going to go through, then we would like 
to have the certificated status for the charter authority only on a full 
basis and with perhaps an opportunity later with the door held open 
to come in and get the rest of the authority that perhaps would be held 
in abeyance. 

In other words. we don’t want all or nothing, we want to be cer- 
tificated. ONA wants to be certificated so that it can continue in 
operation as a certificated supplemental air carrier. Now, if we 

can’t get the whole thing, we would rather have the charter authori ity, 

certificated charter authority only than not to get anything, but we 
think we ought to have the whole package. We think the supple- 
mentals should have the whole package and we would hope that the 
legislation could go through that way. 

Senator Ener. Is it your view that the Board needs additional 
authority to certify for your charter work / 

Mr. Ports. I think that unless the Congress spells this out it might 
well be taken back into the courts and it is possible that the courts 
will decide the Board does not have that authority because you have 
that question of naming points. And in order to make charter au- 
thority effective at all, you have to have authority with these big 
airplanes to fly all over the world. The only really sensible charter 
authority with really big airplanes is to have global authority and 
that is the kind of authority that the public really needs. In the 
public interest, that is the only kind of authority that makes any great 
sense, because if Standard Oil, for instance, wants ON A to take some 
seamen and a rudder down to some point in Arabia, they don’t want 
to have to shop around and find out, well, “Can we find somebody 
that has authority to go there?” They want a company that can go 
anywhere in the world. 

Senator Eneiz. Do you think the present law is so definite in re- 
quiring a certification between points that there is grave question as 
to whether or not a court would sustain the power of the Board to 
certificate these carriers for charter ? 
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Mr. Porrs. I think there is a question, yes. I think it is a question 
that could well be and might probably be taken into the courts. 

Senator Enaie. Just ti alking about a question of tactics, and that is 
the problem the chairman mentioned, and I grant you it is a serious 
one, | have the feeling that if we ever split this bill and cut off the cer- 
tification for limited amounts of carriage on a personally ticketed basis 
between fixed termini, that you have lost it, you will never get it. 

Mr. Ports. I have the same feeling. That is why I don’t want that 
to happen. 

Senator Encix. You better let the tail go with the hide, and if you 
have to go to court again, go. That would be my advice as a legislator. 
It doesn’t necessarily reflect my view on the merits, but from a tactical 
standpoint I am very concerned that if you have this prospect and 
this sort of certification is justified that the Board has found, that if 
they are ever split, you are a dead duck. That is just my feeling about 
it and I could be wrong “id I certainly want to talk to some people 
in the industry as to what they want to do if we get to the point where 
we make a decision on that subjec t. 

That isall. Thank you, Mr. Chairman. 

Mr. Ports. Senator Engle, I am here speaking as counsel for Over- 
seas National Airways. Overseas’ position is that we would like to 
have assured definite, nonchallengeable certificated status. 

The 10-trip a month authority is not as vital to us as it is toa number 
of other carriers in the industry. The thing we want is this certifi- 
cated status which we can then use as a basis for qualifying for world- 
wide transportation service to the Department of Defense, “to the other 
agencies of the Government, and to the commercial public on a charter 

basis. ‘That is what ONA would like to have. 

We think the 10-trip a month authority has been vitally important 
to us and much more so to other carriers, but what we want is assured 
definite certificated status and we would be willing to take that minus 
the 10-trip a month authority if we could come back and still try te 
get the other later, rather than have to go back through a long court 
fight and have a cloud hanging over our heads ¢ onstantly. 

“Senator Monroney. Do you have any further questions ? 

Senator Eneir. No, thank you. 

Senator Monroney. Thi ank you very much. 

— next witness is Mr. pape Cox, president, United States Over- 

eas Airlines, Wildwood, N.. 

"i Cox, we appreciate yon coming before the committee this 
morning to give the committee your views on this legislation. You 
may proceed in your own way. 


STATEMENT OF RALPH COX, PRESIDENT, UNITED STATES 
OVERSEAS AIRLINES, INC., WILDWOOD, N.J. 


Mr. Cox. Thank you, Senator. 

If it is OK with you, I will just let the printed copy be inserted, 
and I would like to make a few remarks. 

Senator Monronrey. Any way you wish to proceed. The full text 


will be contained in the record, and you may elaborate in any Way you 
Wish. 
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PREPARED STATEMENT OF RALPH Cox, PRESIDENT, UNITED STATES OVERSEAS 
AIRLINES 


On behalf of United States Overseas Airlines, Inc., and myself as president, 
I wish to express appreciation to the members of this committee for the op- 
portunity to be heard in full support of S. 15483 and the amendments requested 
by the Civil Aeronautics Board. To emphasize the importance attaching to 
this hearing, USOA and all other supplemental air carriers can assure you 
that over a period of some 14 years, our segment of the air transport system 
has not enjoyed one single day of operating authority which was not subject 
to the chaotic uncertainties of court appeal and complicated phases of a mammoth 
proceeding before our regulatory agency. 

That USOA and other members of this class have survived and prospered 
in the performance of true supplemental service, despite legal and economic 
attrition and lack of certification, bespeaks the soundness of the Civil Aero- 
nautics Board’s decision in 1959 and proves our public need. 

I believe that my background and the circumstances leading to my entrance 
into the field of supplemental air transportation are fairly typical of others 
in our industry. In fact, as the Board has found, the supplemental industry 
was born of a public need following cessation of hostilities of World War II. 
It was during the period of awakening that air transportation had its start 
insofar as the average traveler was concerned. 

Thus, with the advent of aircoach travel, inaugurated by the supplementals, 
a new era in air transportation began. USOA was one of those early beginners 
which stepped into fill a public and military need. 

My background in aviation dates from 1989 when I entered the U.S. Navy 
as an aviation cadet. Following my discharge from the Navy, I served with 
American Export Airlines, Inc., as navigator, second officer and first officer 
and with American Overseas Airlines, Inec., in the capacity of captain. In 
January 1946, I entered the field of irregular, now supplemental air transporta- 
tion with the purchase of one-half interest in the lease of a C—47 transport 
aircraft. 

That same year I purchased a C—54 aircraft from the War Assets Administra- 
tion which I had converted to passenger configuration. It was in November 
1946, that I conducted my first independent flight from New York to Arabia 
under charter to the Arabian-American Oil Co. 

Expansion of operations continued over the ensuing years during the course 
of which we took on additional equipment and established a complete mainte- 
nance base at Wildwood, N.JI. My company was initially known as Ocean 
Air Tradeways. United States Overseas Airlines, Inec., was incorporated in 
1950. 

Since that time, although our operations have remained based in Wildwood, 
N.J., USOA has conducted its operations all over the world. Since its inception, 
I have continually served USOA in responsible executive positions, first as 
president, then as executive vice president, and, since August of 1959, again 
the capacity of president. During this time the carrier has experienced a 
steady rate of growth. 

United States Overseas Airlines, Inc. currently employs more than 500 people, 
including management, flight personnel, maintenance crews, field operating 
personnel, and airport and city ticket sales people. Our fleet of DC—6 and DC4 
aircraft spans the globe in the performance of charter and individually ticketed 
air transportation in both military augmentation and commercial operations. 
We have ticket offices and airport facilities at such major points as New York, 
Chicago, Detroit, Miami, Dallas, Los Angeles, San Francisco, Honolulu, Guam, 
and Okinawa. 

Our airline was one of the first to answer the call during the historic Berlin 
crisis and responded with equal effectiveness in the Korean conflict. United 
States Overseas Airlines is a member of the Civil Reserve Air Fleet and has 
committed its equipment to the Government for use in time of a national 
emergency. 

Up to this time, USOA has expended thousands of dollars in the legal pursuit 
of a permanent form of operating authority to issue from the Civil Aeronautics 
Board. At this point, we can only express our extreme dismay at the recent 
decision of the U.S. Court of Appeals rendering virtually useless our 8-year 
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effort, and reducing, in effect, our operating authority to its hectic, posture of 
the 1940's. We are gratified that Congress has taken cognizance of our plight 
and we appreciate your interest in seeking ways and means of coming to our 
aid in this busy session. 

Mr. Chairman, I want to emphasize that the flexibility of our present varied 
operations is the only possible means through which our fleet may be maintained 
and expanded to supplement the demands of the general public and accommodate 
the needs of the military; therefore, we must make full use of four diversified 
10-trip authority and charter rights in order to maintain our economic stability 
and growth. 

We must make full use of such avenues of revenue as military and civilian 
charter flights, which have included such recent examples as the transportation 
of 467 U.S. Air Force Academy third and fourth year cadets at one time from 
Colorado Springs to New York; the members (over 300) of the senior officers 
class of the Armed Forces Staff College from Norfolk, Va., to Cherry Point, N.C. 
and the Hungarian refugees to havens all over the world during the Communist 
purge of Hungary. More recently USOA has performed numerous commercial 
charters for well-known domestic business firms and is currently engaged in 
the performance of a steady flow of tours to our new State of Hawaii at rates 
readily available to the general public. 

USOA, together with other supplementals provided in excess of 20 percent 
of the total passenger transportation to Hawaii in 1959—all at rates attractive 
to the average traveler and geared to generate and stimulate air travel . During 
the imminent summer season USOA and other supplementals will carry hundreds 
of commercial charter trips to Europe and foreign points. These charters will 
comprise student and study groups, choral societies, general business clubs, and 
a wide variety of qualified groups which otherwise could not afford such a trip. 

USOA is the holder of the U.S. Navy Quicktrans contract which involves the 
full-time utilization of eight of our cargo aircraft. 

Our convertible aircraft which are used on our limited passenger route service 
are such that expandable cargo space is utilized on nearly every trip with fill-in 
shipments produced through our business relationships with the Nation’s domestie 
and international air freight forwarders. Thus, by this method our pressurized 
aircraft operations combine passenger and cargo movements—and all possible 
through full exploitation of our versatile authorization. 

Mr. Chairman, our airline fulfills a public need. This is manifest from our 
actual operating statistics. Thus, our captains have accumulated a total flying 
time in excess of 390,000 hours in diversified operations throughout the entire 
world. During the year 1959 our total miles flown amounted to 6,795,640. Our 
revenue-passenger-miles were 206,000,350 out of a total in excess of 286 million 
available seat-miles. Throughout the same period we transported 170,719 pas- 
sengers, both civilian and military, to points all over the world. 

Mr. Chairman, a supplemental airlines is unique in that it is a component of 
the only commercial ready reserve air fleet in this country. These carriers are 
in the air day and night—week in and week out—month in and month out—year 
in and year out. There are over 100 aircraft in our industry, including DC-3, 
DC+4, DC-6, C-46, 1049 Constellation, and Boeing 377’s. These aircraft are 
manned by highly qualified pilots and crews—not restricted to fixed- or routine- 
type operations. 

May I, at this point, present to the committee, a typical example of the experi- 
ence and qualifications of the average supplemental aircraft pilot in command. 

He flew in World War II and the Korean hostilities as an Air Transport or 
Naval Air Transport Service pilot. This duty took him to all parts of the world 
and conditioned him to extremes in exercising his expert pilot capabilities. He 
is presently a commissioned reserve officer. He has current pilot certification of 
the highest order, recognized and authorized by the FAA and CAB. He is a 
qualified line check pilot and transition instructor. He is, more often than not, 
a combination pilot, navigator, engineer, and dispatcher. 

In these pliant capacities he exercises his unique training proficiently where 
facilities might not be adequate or aircraft maintenance and navigational aids 
might be lacking. He is capable and employs his capability in the day-to-day 
transportation of cargo, ranging from shipments of live monkeys to highly 
technical assimilation and transport of vaccine such as hoof-and-mouth-disease 
serum to distraught cattle areas over the world. 

His range of passenger service finds him employing his flexible talents to 
assignments varying from a coordinated movement of the U.S. War College 
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classes to the provision of some 90 percent collectively of the total required air- 
lift for the summer reserve training programs for all the armed services. 

He participated in such emergency situations as the Berlin and Korean air- 
lifts—and was responsible, in large part, for the lift requirements necessary to 
the construction of the Western Hemisphere DEW line in the Arctic. He has 
the versatile ability to operate into and out of areas and airports—remote and 
unfamiliar. 

In other words, a supplemental air carrier pilot in command, based upon his 
flexible capabilities, can successfully and efficiently fly from any area or airport 
to any other area or airport, without further instructions except the carrier’s 
original order to proceed from place to place. He needs only gas, oil, and a 
capable aircraft. 

United States Overseas Airlines desires to continue its part in the progressive 
development of this vital segment of the Nation’s air transport system. But to 
do so requires unequivocal license for the full range of authority found by the 
Civil Aeronautics Board to be in the public interest. 

Freed from the day-to-day harassment and the economic attrition of the 
longest administrative proceeding in the annals of law, our industry, with as 
surance, can foresee new vistas to be pioneered in this still infant field of 
commercial air transportation. 

Wherefore, we ask your earnest consideration and favorable action on 8S. 1543 
and the amendments suggested by the Civil Aeronautics Board. 

Mr. Cox. I would just like to review our company’s experience on 
the 10-trip authority. 

First, this constitutes about 50 percent of our gross business. We 
have been full scale in the common carriage, individu: al, and ticketed 
business now for the last 3 years, although we had done it prev iously 
all through our history. We really consider that authority of prime 
value to our segment of the industry. We feel that it is to us prac- 
tically what fr eedom of speech is to the press. If this authority is 
taken away, my prediction is—certainly from our own carrier’s view- 
point—we might as well sell our equipment now while we can because 
this is the basis of our existence. 

This charter authority that we have been discussing is fine. It is a 
supplemental thing. In fact, all of our activities supplement each 
other. We live on a—you might say—a balanced diet of military 
business, individually ticketed common carriage business, and the 
charters. 

Now the charters may eventually, in a few years, become of prime 
importance, but I disagree that they are of prime importance today. 
They actually are the supplemental income to our industry. In fact, 
our military experience is sporadic and undependable. If it were not 
for our common carriage constant income, we wouldn’t be around 3 
months or 8 months from now when MATS says, “We have a lot of 
business for you, we would like you to move these passengers.” 

In other words—— 

Senator Monronry. What are the routes you usually fly ? 

Mr. Cox. We run Miami, New Y ork, Detroit, Chicago, Los Angeles, 
San me rancisco Bay area, Honolulu, Wake, Guam, terminating in 
Okinaw 

Now over those routes 

Senator Monroney. This is the ticketed ? 

Mr. Cox. That is right, sir, and over those routes, individually 
ticketed, we carry quite a bit of military traffic who buy individual 
tickets. They are on leave, or some of them are on official travel. We 
carry a considerable number of dependents who can’t afford to pay the 
higher tariffs. 
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We use what we consider the most tried and proven airplane so far, 
the DC-6B. Our seats are numerous. There isn’t a lot of room. We 
don’t maintain we have any first-class red carpet service—— 

Senator Monroney. ‘The mechanics say the old DC-6B looks better 
all the time. 

Mr. Cox. We don’t maintain we compete with United, American, 
and TWA. On the contrary, this entire approach concept came into 
being 10 or 12 or more years ago when we got into this business and 
it was a concept of ours to oiler transportation like Henry Ford offered 
his Model 'T’s to more people. 

The only way to do it, we developed the theory to give them a lower 
price and ‘crowd them a little bit and don’t give them the frills, and 
{ think the public doesn’t want the frills. 

Senator Monroney. What is your cost between New York and 
Paris / 

Mr. Cox. Well, New York to Paris, we actually are not permitted 
torun New York to Paris. That is another long story. 

We at one time were in that traffic, individually ticketed, back prior 
to 1947. 

Senator Monroney. Do you run to Germany / 

Mr. Cox. No, sir: only on charters. We have taken the group 
charters which I think you have been discussing with previous wit- 
nesses. We have likewise been in that market. Individu: ally, I would 
say, on a pro rata basis, the charge runs roughly 35 cents a mile, per- 
haps; in that bracket 214 cents a mile. 

But I believe you are familiar with the difficulties in obtaining a 
thority to transport those groups. 

Senator Monroney. This rests not so much with the United States, 
but with the oversea bases, doesn’t it, where you are coming in to? 

Mr. Cox. No,sir. It doesn’t. 

Asa matter of fact, we found the foreign countries are quite recep- 
tive to us; that is, they don’t discriminate because we are not a regular 
schedule carrier into Paris or Frankfurt, Stockholm. In fact, we 
have interline agreements with Scandinavian Airlines, Lufthansa, 
half a dozen of the foreign carriers on a nondiscriminatory basis. We 
have quite cordial relations in that respect. 

Our problem, however, is that we are not allowed to develop that 
market into the foreign points so that our individual ticketing author- 
ity is limited to the continental United States and its possessions. 

This Okinawa thing, we just started that in the last 6 weeks, and 
there is a definite market there. We couldn't start up practically from 
scratch and develop it so quickly. 

This coach thing I meant to dwell on a little bit. We feel that we 
developed it whic h, historically, we did. The CAB after many years 
of hearings gave us full credit for that. All right. We were fairly 
small; we were not able to have just the coach market to ourselves, 
so it was shared by everyone and the schedule trunk carriers moved 
in and they have developed it further. As a matter of fact, it con- 
stitutes a great percentage of their traffic. 

Now we contend our catalytic y yardstick that we furnished, which is 
certainly not excessive competition to them, it will just maintain that 
coach concept. If we are knocked down, I don’t feel that you will 
have a true coach concept. 
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The large carriers could very well, and this is historically true in 
many industries, revert back to higher prices in that respect. As long 
as we are there hanging like a sword, competitively speaking, I think 
that your American public will have its true coach service. 

The proof of that, another angle to that, would be the routes on 
which we do not compete. You don’t have near the coach service to 
the public that you do on the heavily traveled routes; that is, from 
New York, ( ‘hicago, and California cities, the high-density routes, 
our competition is insignificant. But from the public—I want to 
talk about that for a minute—from their standpoint, they are getting 
a bargain in our competitive catalytic yardstick which we are 
furnishing. 

Weare certainly not hurting the large carriers. Asa matter of fact, 
it is historically proven where we enter as coach carriers their traffic 
was stimulated and we have approached it from different angles, 
different methods of selling, which has stimulated people who norm: lly 
traveled bus and train, or are not able to travel by air at all. 

We feel we have introduced many newcomers into the air travel field 
who then become scheduled carrier customers. 

So that we disagree quite strongly with the theory that we are 
a terrible menace to the large carriers. As a matter of fact, we 
have helped them in stimulating much more traffic. 

Senator Monronry. How many aircraft do you own, sir? 

Mr. Cox. We have 4 DC-6 long-range and 12 DC-4 aircraft. And 
we try to balance our diet, but as I said before, if we are knocked 
out of this common carriage, individually ticketed basis, I think it 
is curtains for this industry. I don’t think any of them can survive. 

Senator Monroney. Senator Engle? 

Senator Ener. I have no questions. 

Senator Monroney. No questions. 

You were in this Five-Year Certification case, were you not? 

Mr. Cox. Yes, sir; we were. 

Senator Monronry. How was the main body of your company 
founded ? ? Timagine it was the result of some mergers? 

Mr. Cox. We started operating in 1946, February, with one leased 
DC-3 from the War Assets and we gradually grew and it was 
practically a bootstrap operation. 

We were never able to sell stock. I don’t think we could even 
today, until we become more stabilized. Then ultimately we incor- 
porated in 1950, and gradually added more equipment. As a matter 
of fact, we bought seven airplanes from American Airlines, one from 
United, one brand new from Douglas, and some from the War 
Assets. We have accumulated this fleet over roughly 15 years of 
operation. 

Senator Monronry. Do you know of any market for the DC-6’s, 
or Connies, or craft of that vintage that would be available in 
America if this segment of small business goes down the drain? 

Mr. Cox. Sir, I think that this used plane market, the bottom 
has fallen out. 

As an example, from our own standpoint: we bought three DC-6’s 
just about 2 years ago; the total price was over $5 million. We 
bought them on time. 

Senator Monronery. Were those bought new or used ? 
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Mr. Cox. One was brand new from factory and the other two 
from the Flying Tiger line; and those planes have depreciated a 
half million dollars per airplane each year for the last 2 years. 

In other words, from $1,600,000 price, they are down to around 
$500,000 or $600,000 today. 

Now that is the DC—6, which I feel is the best plane on the 
at the present time. 

Senator Monroney. It isa very good airplane. 

Mr. Cox. Economically it is the best moneymaker. 

Senator Monroney. It’s a dual-purpose plane; it is configured for 
seats and good for passengers, and configured for cargo. It’s deep 
enough to handle good heavy cargo. 

Mr. Cox. I think the DC-6 will be like the DC-3 and DC-4— it will 
be here for some time to come. 

However, we feel we have to get jets and, along that line, we have 
been negotiating for 6 months with Convair relative to acquiring an 
880, which we think would be ideal for these long hauls in the Pacific 
on our 10-trip authority. 

I don’t think we could even consider a jet airplane with the uncer- 
tainty of trying to use it on charters. It is entirely—it wouldn’t be 
feasible, I don’t believe. 

Senator Monroney. In other words, if this court decision is allowed 
to stand and the certificates are no longer meaningful, then the air- 
lines lose customers for their equipment that they are spinning off, 
and the factories lose hope of other customers for developing enough 
traffic to keep the aircraft, airframe manufacturing, motor manu- 
facting, alive in this country. 

Is that correct ? 

Mr. Cox. I agree, sir. 

You mentioned the used airplane market. We have been quite a 
good source of moving the scheduled carriers’ used equipment. We 
won't be there to do that, for what it is worth. 

But I think, more important than that, the public will lose. We 
are not patting ourselves on the back, but we have pioneered this 
thing and we have worked and we put up a tremendous amount of 
energy. We have dumped our whole future and our whole careers 
and a lot of our health into this thing, and I think that the public, 
the American public has benefited greatly by the stimulus, the yard- 
stick catalytic action of our industry. 

Senator Monronrey. Thank you very much, Mr. Cox, for your 
statement and for your appearance before the committee. 

Mr. Cox. Thank you, sir. 

Senator Monronry. Our next witness is Mr. Roland E. Ginsburg, 
Ksq., Los Angeles, Calif., representing Great Lakes Airlines, Trans- 
Alaskan Airlines, and Currey Air Transport, Ltd. 


We are happy to have you, Mr. Ginsburg. We appreciate your ap- 
pearance before this committee. 


market 


STATEMENT OF ROLAND E. GINSBURG, ATTORNEY, ON BEHALF OF 
TRANS-ALASKAN AIRLINES, INC., CURREY AIR TRANSPORT, 
LTD., AND GREAT LAKES AIRLINES, INC. 


Mr. Ginspurc. Mr. Chairman, IT have prepared testimony for my- 
self on behalf of the three airlines I represent, and also testimony of 
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Irving Hermann, president of Great Lakes Airlines, which is one of 
the three airlines involved. 

I would like at this time to offer these for the record in an attempt 
to expedite the proceeding, if I may do so. 

Senator Monroney. Yes, sir. 

(The material referred to follows :) 


PREPARED STATEMENT OF ROLAND E. GINSBURG, ESQ. 


I am a member of the law firm of Keatinge & Older, engaged in the practice of 
law in Los Angeles, Calif. Our tirm represents the interests of Trans-Alaskan 
Airlines, Inc., Currey Air Transport, Ltd., and Great Lakes Airlines, Inc., before 
this committee. 

Captain Hermann, of Great Lakes Airlines, Inc., has filed a separate statement 
outlining the background and operations of Great Lakes Airlines, Inc. I will 
briefly outline the background and operations of Trans-Alaskan and Currey. 


TRANS-ALASKAN AIRLINES, INC. 


Trans-Alaskan has engaged in air transportation operations since 1947, when it 
was first licensed by the Board. This company has always enjoyed an excellent 
reputation as an operator of domestic and oversea flights, first as a nonschedulea 
or large irregular air carrier, and now as a supplemental air carrier. 

Trans-Alaskan has a perfect safety record throughout its 13 years of operation. 
To my knowledge it has never been cited for a safety violation and has never 
had a fatal accident. Its record of compliance with the economic regulations 
of the Civil Aeronautics Board has always been good. However, the Board 
brought an action against the company in 1957, claiming that Trans-Alaskan 
failed to operate revenue flights during a period of time in 1956 and 1957. This 
proceeding was later dismissed by the Board. 

The Board’s hearing examiner issued an initial decision in this case and 
made the following findings concerning Trans-Alaskan: 

“Since respondent [Trans-Alaskan] first became an irregular air carrier, no 
order has been issued against it by the Board for violation of the act or the 
Board’s rules or regulations with the single exception of Board order No. 
E-10507 * * * where the respondent was ordered to cease and desist for failing 
to file certain reports with the Board.” ? 

“Respondent has built up a substantial investment in its property and business 
and has a substantial and valuable property right in its authority to engage in 
foreign air transportation. Since it received its letter of registration in the 
year 1947, respondent has engaged in interstate and oversea air transportation on 
a considerable scale. No evidence was presented which would reflect adversely 
on the respondent’s operational record or its ability to provide service in either 
domestic or foreign air transportation.” 

Trans-Alaskan has been operating 3 DC-4 aircraft on civil air movements 
(CAMS) and over various routes in an effort to diversify its operations in order 
to comply with the Board’s 10-trip regulation. The company has offered regular 
aircoach service between Miami, on the one hand, and New York, Philadelphia, 
Detroit, Chicago, and St. Louis, on the other. It has also offered a true aircoach 
service on a regular basis between Burbank and Chicago, serving St. Louis and 
Kansas City. The company offers aircoach service between several cities on 
the west coast and Chicago and New York. Recently the company leased a 
pressurized DC-6B aircraft and proposes to add Honolulu and Philadelphia to 
the cities already served on its transcontinental routes and to serve Pittsburgh 
from Miami. This will be done in order to obtain sufficient utilization for its 
aircraft while complying with the 10-trip restriction. 

Trans-Alaskan has 48 employees. During the year ended March 31, 1960, 
it earned more than $1,200,000 in gross revenue in the operation of more than 
34 million passenger-miles, all in true aircoach service or in CAM movements. 
The company has assets in excess of $370,000 and its net worth exceeds $65,000. 





1The cease-and-desist order (No. E-10507) was entered with the consent of Trans 
Alaskan. 





of 
An 
re 


nt 


no 
the 
NO. 
ing 


ess 
- in 
the 

on 
ely 
her 


nts 
‘der 
ur 
hia, 
ach 
and 
on 
da 
i to 
irgh 
its 


960, 
han 
‘nts. 
) 


rans 


AMENDMENTS TO THE FEDERAL AVIATION ACT OF 1958 145 


CURREY TRANSPORT, LTD. 


Currey has engaged continuously in air transportation activities as a non- 
scheduled or large irregular air carrier, and subsequently as a supplemental air 
earrier since 1947, when it was first licensed by the Board. During the inter- 
vening 13 years, Currey has built up substantial experience in the performance 
of CAM flights for the Defense Department and charter and individual ticketed 
flights as a common carrier. 

Currey presently operates one modern DC—6B aircraft serving Burbank, Oak- 
land, and San Diego, Calif., Honolulu, Chicago, and New York City, on a regular 
basis on individually ticketed common carriage flights. The company has op- 
erated its common carriage flights for some time with the single DC—6B air- 
craft. This was done to obtain a high utilization factor with the aircraft while 
at the same time insuring that the frequency of flights between any pair of 
points does not exceed 10 flights per month. 

Currey earned gross revenues in excess of $1,600,000 during the year ended 
March 31, 1960, in performing more than 40 million revenue passenger-miles of 
service. As of March 31, 1960, the company employed 46 persons, owned assets 
in excess of $460,000, and had a net worth in excess of $100,000. 

Currey also enjoys an excellent reputation from an operational and com- 
pliance standpoint. The company has not been guilty of any safety infraction 
In the economic regulatory field the Board has had but one occasion to make 
adverse findings involving the operation of Currey. In this instance the U.S. 
Court of Appeals, District of Columbia Circuit, has stayed the Board’s order. 

The company believes that its operational achievement and its proven record 
in the common carriage field entitles it to a supplemental air carrier certificate. 
The company desires that this committee favorably consider its qualifications to 
be a member of the group eligible for “grandfather” rights in the supplemental 
air carrier field. 

The air carriers we represent find it necessary to propose revisions to the bill 
submitted to this committee by the Board because the Board's proposal would 
effectively put these carriers out of the business they pioneered and engaged in 
for 13 or 14 years. 

These three carriers filed applications with the Board and participated in the 
Board proceeding known as the Large Irregular Air Carrier Investigation, docket 
5132. The Board granted each of these three carriers interim operating authori- 
zations to engage in business as supplemental air carriers 01 November 15, 1955, 
in order E-9744. However, the Board did not grant supplemental air carrier 
certificates to these three carriers in this case despite their proven ability and 
experience in the supplemental air carrier field. 

These three carriers have petitioned the U.S. Court of Appeals for the District 
of Columbia Circuit for review of Board order E-13486, and the court has stayed 
this Board order insofar as it operates against Great Lakes, Currey, and Trans- 
Alaskan. The court proceeding is entitled Great Lakes Airlines, Inc., et al., 
Petitioners v. Civil Aeronautics Board, Respondent, No. 15015 and consolidated 
CASES. 

The Board's proposal in effect asks the Congress to resolve this court proceed- 
ing against these three air carriers and to effectively foreclose their right to 
judicial review despite the fact that the court has indicated, by granting the 
stays, that there is a strong probability that these three air carriers will prevail 
in their appeals. The extensive experience and cbvious capabilities and qualifica- 
tions of Great Lakes, Currey, and Trans-Alaskan should be more than sufficient 
to resolve this issue the other way. The Congress should include these three air 
carriers in the “grandfather” class in the bill under consideration by this 
committee. 

If seems anomalous to include some operating supplemental carriers within 
the “grandfather” group and to exclude others, particularly where those ex- 
cluded can make the showing of capability that these carriers can. If there is 
something morally unfit about these three air carriers, then we ask, “What has 
the Board been doing during the 14 years of their operation under Board regula- 
tion and surveillance?” 

In granting grandfather rights in the supplemental field, we believe the 
Congress should wipe the slate clean and include all the qualified operating 
earriers. This is precisely what the Congress did in granting grandfather 
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rights to the regularly certificated air carriers in 1938 when the Civil -\: 


nautics Act was adopted. 

Inquiry should also be made by the committee into the magnitude of the 
supposed violations committed by these three air carriers, before this committee 
could conceivably act on the Board’s proposal to exclude them from the 
father class. 

It is clear beyond doubt that these three air carriers have conducted their 
operations well and that they have committed no air safety violations or vi 
tions of a moral character. They are not even accused of imposing on the public 
in any way. The situation is quite the reverse. These air carriers have served 
the public and the public interest well and they continue to do so. This 
done through pioneering true air coach service and continuing to provid 
service to the public in a way that few, if any, other supplements! carriers can 
even pretend to do. Moreover, this service is offered with modern pressurized 
equipment, on regular, dependable flights at fares markedly below those offered 
“as aireoach service DY the scheduled air lines. 


grand 


at i 
flights in addition to those authorized by the Board. The Board’ 
in this regard are directed primarly to the period prior to 1955 when the 
Board’s regulations concerning frequency were incomprehensible to the : 
operators. 

The Select Committee on Small Business of the United States Senate has 
conducted extensive hearings and investigations into the activities of the ciass 
of carriers before this committee and the Board's regulatory policies with 
respect to this class of carriers. We earnestly call to the attention of this 


The violations charged to these three air carriers are that they have performed 
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committee the unanimous report of the Senate Select Committee on Small 
Business of 19537 as well as to earlier reports of this committee, where the 
Board was taken to task severely for the manner in which it had regulated the 
supplemental air carrier industry, which was then called the nonscheduled or 
large irregular carrier industry . The Select Committee on Smail Business liad 
the following statements and findings in its 1953 report : 

1. “Your committee is sympathetic with the situation the Board faced in this 
postwar period. The Board's action in providing for letters of registration to 
these irregular carriers was an attempt to meet the economic demands of the 
time. However, your committee feels that the Board's deviation from the certifi- 
cation procedures provided for in the Civil Aeronautics Act was unfortunate. 
Your committee hopes that once the present problem is solved that the Board 
will grant all future permanent authorizations only through the procedures 
established in the act.” 

2. The committee added: “If the Board had not intended to let these airlines 
enter some type of common carriage, it was the Board’s duty to warn these 
companies buying the large surplus aircraft. Instead, if the Board’s position 
had been clear from the outset and if a rigid enforcement policy had been main- 
tained against violators of what it now interprets to be its policy, this industry 
would never have been created and Congress would not now be faced with the 
responsibility to see that an important segment of business did not become the 
victim of bureaucratic indecision.” 

3. The committee also found: “Your committee recommended that the Board 
rescind its regulation limiting nonskeds to three round-trip flights and eight 
round-trip flights a month which the committee described as wholly unreason- 
able. It was also recommended that the Board issue a temporary regulation 
permitting the nonskeds to fly sufficient flights to allow profitable operations and 
a figure of 14 or 15 flights a month was suggested as a minimum.” 

4. The committee made the following findings: “The Civil Aeronautics Board 
has instituted enforcement proceedings against a number of irregular carriers 
for flying too regularly, which, if successful would put out of business the eco- 
nomically significant elements of this industry within a short time. 

“The Large Irregular case, which is destined to determine the future of these 
carriers, has been in process almost 2 years and is expected to require at least 
another 2 years before a decision can be made. At the present rate of enforce- 
ment proceedings, there is considerable doubt how many of the irregular carriers 
will be in existence at the conclusion of the case to benefit from its findings. 





2S. Rept. 822, 83d Cong., 1st sess. 
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“The Civil Aeronautics Board has failed to exercise sufficient ingenuity in 
devising ways to integrate the irregular carriers into our air-transportation 
system.’ 

5. The committee stated: “In March of 1953, your committee felt compelled 
to reassess the entire situation. By that tir 








e, the Board had pending economic 
enforcement proceedings that would have eliminated the airlines that did 50 
percent of the irregular common-carriage business. At the opening of hearings 
on March 51, Chairman Edward J. Thye pointed out that the committee had 
repeatediy asked the Civil Aeronautics Board to work out gram that 
would permit these small companies to liv 


al pro 


6. The committee made the following recommendation with respect to Great 
Lakes: “Grant temporary exemptions to the four or five irregular carriers or 
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recommendations, of the Committee of the Senate of the United State which 
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We wish to make it clear to this committee that we do not oppose the Board’s 
bill as such. What we do oppose are the exclusionary aspects of the bill. 

We ask the committee this question: Why should the Board be permitted to 
systematically exclude the most responsible and qualified operators in the sup- 
plemental field today? Even worse than this—How can the Board ask this 
committee and the U.S. Congress to rubber stamp this ill-conceived policy and 
make it the law of the land? Our proposed bill will correct, in some measure, 
the inequities contained in the Board's proposal. 

Our bill will accomplish the following four objectives: 

1. Eliminate the requirement of operation by supplemental air carriers during 
the period January 28, 1959, to April 7, 1960, as proposed by the Board. Several 
of the supplemental air carriers are owned by individuals whose requested trans- 
fers of their license authority have been pending before the Board for consid- 
erable periods of time without action, or have received Board approval only 
recently. 

Understandably, these supplemental air carriers may not have operated flights 
during the period requested. Moreover, Board order E-13436 imposed no re- 
quirement to operate while its predecessor order (E—-9744 adopted November 15, 
1955) did contain such a requirement. 

2. Permit 10 additional supplemental air carriers to qualify to apply for 
certificates under section 401(d) (3) (ii) of the bill as proposed by the Board. 
These supplemental air carriers include 4 carriers whose aplications for certifi- 
cates were denied by the Board in docket No. 5132. These four carriers are 
the only operating carriers among the petitioners in this case. However, the 
U.S. Court of Appeals of the District of Columbia Circuit has stayed the effec- 
tiveness of Board Order E-13436, with respect to these four supplemental 
air carriers. We believe that the court appeal of these four air carriers 
has considerable merit and that these appeals should not be foreclosed as 
contemplated in the Board’s proposal of April 28, 1960. In addition six supple- 
mental air carriers would be eligible to apply for certificates under section 
401(d) (3) (ii) whose applications for certificates before the Board have been 
reopened for additional hearings by the Board. The effect of including these 
10 supplemental air carriers in the group eligible to apply for certificates under 
401(d) (3) (ii) will be entirely consistent with settled congressional policy in 
granting grandfather certificates as in the case of the original grandfather 
certificates granted by the Civil Aeronautics Act of 1938. 
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3. This proposal also provides for temporary suplemental certificates of 5- 
year duration, commencing on the effective date of the proposed bill. The 
Board proposal provides for some 2-year certificates and some 5-year certifi- 
cates, the period to commence January 28, 1959, the date the Board first 
authorized these supplemental certificates. 

We believe that it would be preferable for all the certificates to be issued 
for the same period and for this period to commence on the date of enactment 
of the new legislation. 

If these provisions of the Board’s bill are adopted, the 2-year certificates 
will expire approximately 6-months after enactment of the Dill. 

I wish to thank the committee for making this time available to Trans- 
Alaskan, Currey, and Great Lakes. 


A BILL To amend the Federal Aviation Act of 1958, as amended, to provide for a class of 
supplemental air carriers, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States 
of America in Congress assembled, That section 101 of the Federal Aviation 
Act of August 23, 1958, as amended, is amended by redesignating paragraphs 
(32) and (33) as (34) and (35) respectively, and inserting therein two new 
paragraphs to read as follows: 

“(32) ‘Supplemental air carrier’ means an air carrier holding a certificate 
of public convenience and necessity authorizing it to engage in supplemental air 
transportation. 

“(33) ‘Supplemental air transportation’ means air transportation rendered 
pursuant to a certificate of public convenience and necessity which contains 
such limitations as to frequency of service, size or type of equipment, or other- 
wise, as will asure that the service so authorized remains supplemental to the 
service authorized by certificates of public convenience and necessity issued 
pursuant to sections 401(d) (1) and (2) of this Act.” 

Sec. 2. Section 401 of the Federal Aviation Act is amended by adding to sub- 
section (d) thereof a new paragraph (3) to read: 

“(3)(i) In the ease of an application for a certificate to engage in air 
transportation as a supplemental air carrier, the Board may issue a certificate 
authorizing the whole or any part thereof for such periods as may be required 
by the public convenience and necessity, if it finds that the applicant is fit, 
willing, and able properly to perform the service of a supplemental air carrier 
and to conform to the provisions of this act and the rules, regulations, and 
requirements of the Board hereunder. In determining whether an applicant for 
such a certificate is fit, willing, and able within the meaning of this paragraph, 
the Board shall give consideration to the conditions peculiar to supplemental air 
transportation, including the nature of the public need found to exist and the 
extent of the obligation imposed on an air carrier engaging in such air trans- 
portation to provide the service authorized by the certificate. Any certificate 
issued pursuant to this paragraph shall contain such limitations as the Board 
shall find necessary to assure that the service rendered pursuant thereto will 
be limited to supplemental air transportation as defined in this act. 

“(ii) If any applicant who makes application for a certificate for supple- 
mental air transportation within 30 days after enactment of this paragraph 
shall show (1) that it was issued a certificate under either order E-13436 or 
E-14196 of the Civil Aeronautics Board; or (2) that its application for a cer- 
tificate as a supplemental air carrier is now pending before the Board for 
consideration; or (3) that it was issued an interim operating authorization asa 
supplemental air carrier by Board Order E-—9744, adopted November 15, 1955, 
and is a petitioner in the proceeding entitled Great Lakes Airlines, Inc., et al., 
Petitioners against Civil Aeronautics Board, Respondent, No. 15015, and con- 
solidated cases now pending in the U.S. Court of Appeals for the District of 
Columbia Circuit, and the said court has stayed the effectiveness of Board 
Order No. E-13436 with respect to such petitioner, the Board, upon proof of 
such facts only, shall issue a certificate authorizing such applicant to engage 
in supplemental air transportation in the manner authorized by order E—13436 
and subject to the terms, conditions, and limitations contained in order E-13436, 
provided that the certificate authority to be granted hereunder shall also extend 
to service between Hawaii and the other States to the extent such service was 
authorized pursuant to exemption authority issued under Board Order E—-9744 
of November 15, 1955, and that for the purposes of these certificates the State 
of Hawaii shall be considered one point. The duration of each certificate 
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issued by the Civil Aeronautics Board to engage in supplemental air trans 
portation under this subsection shall be 5 years, commencing on the date of 
issuance of such certificate by the Board.” 

Sec. 3. Subsection (e) of section 401 of the Federal Aviation Act is amended 
by adding the following text: “A certificate issued under this section to engage 
in supplemental air transportation shall designate the terminal and intermediate 
points only insofar as the Board shall deem practicable and may designate only 
the geographical area or areas within which service may be rendered. Nothing 
in this subsection shall prevent the Board in specifying the service to be 
rendered under a certilicate for supplemental air transportation from placing 
such limitations on such certificate as it may find to be necessary to assure that 
the services are limited to supplemental air transportation.” 

Sec. 4. (a) Each supplemental air carrier qualified to receive a certificate 
under section 401(d) (3) (ii) may, for a period not to exceed one hundred eighty 
days from the date of enactment of this act, perform operations as a supple- 
mental air carrier pursuant to the provisions and subject to the terms, condi- 
tions, and limitations provided in Board Order E-13436. 

(b) Any application of an air carrier heretofore consolidated into the Board 
proceeding known as the Large Irregular Air Carrier Investigation, Docket 5152 
et al., shall be deemed to have been finally disposed of by the Board insofar 
as said application seeks authority to engage in interstate air transportation, 
(1) upon the effective date of a certificate of public convenience and necessity 
issued to such carrier pursuant to the provisions of section 401(d) (38) (ii) of 
this act; or (2) on the 3lst day after the enactment of this act, in the event 
such carrier is qualified to receive a certificate under section 401(d) (3) (ii) and 
has failed to file application for a certificate pursuant to said section. 





STATEMENT OF IRVING E. HERMANN, PRESIDENT, GREAT LAKES AIRLINES, INC. 


My name is Irving E. Hermann. I am the president of Great Lakes Airlines, 
Inec., a supplemental air carrier licensed by the Civil Aeronautics Board. The 
company is owned by my wife and myself. Each of us is active in the day-to- 
day conduct of the business. 

My purpose in appearing today is to advise this committee why I believe 
the Congress of the United States should not put my company out of business, 
as the Board has asked the Congress to do. 

I ask the committee’s indulgence to permit me to describe briefly my back- 
ground in aviation and the background of my company, and what it does today. 

I operated a number of fiving schools and airports at various localities in 
the United States from 1929 until 1942, when I joined Pan American Airways 
as a captain pilot, flying its Alaskan, South Atlantic, and South American 
routes. Early in 1946, I, along with others, conceived the idea of developing a 
new low-cost type of air transportation. This type of air transportation was 
not then offered by the major U.S. airlines. 

I had in mind giving people an opportunity to fly at low fares without the 
frills offered by the regular airlines such as the plush seats and the fancy meals. 
I felt that the public would respond to a sort of rail coach or bus of the air, 
which would bring the advantages of air travel to the average person and 
to lower income groups who then, and even now, regard air travel as a means 
of transportation for the rich or well-to-do. 

My wife and I, and our former partner, who had also been a Pan American 
Airways pilot, formed Great Lakes Airlines, Inc., in 1946. We bought a DC—2% 
and modified it in our own maintenance shop to a 28-passenger coach carrier. 
Our initial investment of $40,000 consisted primarily of the modified DC—3, 
some cash, and other assets. 

We operated our own DC—3 in coach service in 1946 and 1947 between Buf- 
falo. Rochester, and New York City; between New York and Miami; and 
between New York and San Juan. While these operations were not particu- 
larly profitable, we did gain valuable experience and know-how in the air- 
coach business which enabled us to make plans for the future. For example. 
we learned that it would be necessary to fly larger aircraft in coach operations 
to make a living at it. 

Late in 1947 I purchased a C46 aircraft. which we were unable to modify 
until a year later. This plane accommodated 55 passengers. 
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We started our transcontinental coach service in the summer of 1948, using 
our own DC-3, a DC—4 leased from the Flying Tiger Line, and later our 
own C46. 

The operations of my company became quite successful starting in 1949. 
The public liked our service, particularly servicemen and their families, as 
well as many others who could not afford the fares of the scheduled airlines. 
In 1950 we acquired a DC—4 from the U.S. Government which we converted 
to an &80-passenger aircoach, high-density transport airplane. This aircraft 
enabled us to offer one-stop service from coast to coast and to lower our 
average transcontinental fare to $93.50. 

I will not impose upon the committee by reciting the details of our growth 
since 1950, except to mention that we switched over to the use of DC-—4 aircraft 
exclusively in 1954. In 1958, my wife and I purchased two new DC-6 aircraft 
direct from Douglas Aircraft Co. Since the winter of 1959, Great Lakes has 
operated but one aircraft, and this is one of the DC—6 aircraft which we 
purchased from Douglas and converted in our own maintenance shop to accom- 
modate 107 passengers. The reason that my company operates only one air- 
craft is that it would not be feasible for us to operate more than 1 aircraft 
and still comply with the regulations of the Board, limiting us to 10 flights 
a month each way between any 2 cities. My wife and I own two additional 
DC-6B and three DC-4 aircraft which are leased to other supplemental air 
earriers to insure compliance by Great Lakes with the Board’s frequency 
regulations. 

Our company maintains its operations headquarters in Burbank, Calif., at 
the Lockheed Air Terminal. In addition to Burbank, we serve San Diego 
and Oakland, Calif., as well as Chicago, Detroit, Philadelphia, New York, and 
Honolulu on a regular basis, each almost to the full extent of the trips permitted 
by the Board. We also occasionally provide service to Kansas City and St. Louis, 
Mo., and to Miami, Fla. 

Great Lakes offers a fare for coast-to-coast service of $80, plus tax, each way. 
This fare is offered on round-trip excursion tickets good for 120 days, Monday 
through Thursday. This $80 fare should be contrasted with our average fare 
of $93.50 in 1950 and the present transcontinental air coach fare of the major 
airlines which is $115.50. A passenger using our excursion fare saves approxi- 
mately $80 on a round trip over the fares offered by the major airlines on their 
coach service. If the Board permits the increased transcontinental coach fare 
requested by the scheduled airlines, the difference between our fare and that 
of the major airlines coach fare will approximate $100 for a round trip. 

We now have our own maintenance operation which employs 63 persons. 
It performs maintenance on the Great Lakes aircraft as well as on the air- 
eraft of several other supplemental air carriers. Great Lakes employs 71 
persons in its flight operations. 

We carried 23,500 revenue passengers in 1950, more than 42 million passenger- 
miles. In 1959, we operated more than 220 million revenue passenger-miles, and 
earned gross revenue in excess of $7.700,000. Our net worth, including capital 
investment, has grown from $40,000 in 1946 to more than $850,000 on December 
31, 1959. 

These increases have come about despite the opposition and in some cases open 
hostility of the Civil Aeronautics Board, which even now is attempting to put our 
company out of business in various ways. We still are unable to comprehend 
the real reason for the actions of the Board. Our company has never been in- 
volved in any violations of a moral character or in any safety violations. We 
are fortunate to be able to say that we have never had a fatal accident in our 14 
years of operation. 

We understand that if we receive a certificate, we must abide by the 10-trip 
limitation in the certificate. We want this committee to know that we have 
followed this limitation for a considerable period of time and that the real 
problem arose in the days when the Board’s regulations could not be understood 
by a lawyer, much less a layman. At that time the Board regulations were an 
invitation to bankruptcy. 

We feel that we have made a significant contribution to air transportation, 
particularly in the field of low-cost coach transportation, a field in which we 
pioneered. Our company also participated extensively for 2 years in the DEW 
line operations in northern Canada. We have had considerable experience with 
military contracts and with civil air movements of the U.S. Defense Department. 
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My wife and I have owned Great Lakes all these years and will continue to 
own and operate it as a supplemental air carrier so long as we are permitted to 
do so by legislation or administrative regulations. 

We feel confident that knowing the facts set out in this statement, that this 
committee will not allow the Board to put us out of the business to which we 
have devoted a great part of our adult lives and of ourselves. Our employees 
and their families are dependent upon our convincing this committee of these 
views. 

As must be apparent to the committee, I am not a lawyer. Our attorneys will 
present the technical changes in the legislation which we propose. 

Mr. GrinspurG. Before starting the remarks I was prepared to 
make today, I would like to say something about the operation of 
Great Lakes and Currey, in particular. 

Something in excess of 90 percent of their operation is in the indi- 

vidually ticketed field, and if the bill were to be adopted by the 
Congress, to be limited to charter service, these companies would be 
out of business. 

Each of these companies operates one DC-6 aircraft almost exclu- 
sively in individually ticketed flights. They serve Honolulu and 
points in California: San Francisco Bay area, Los Angeles area, and 
San Diego; Chicago, Detroit, and New York. 

They each operate but one aircraft, and one of the primary reasons 
for that is to make certain that they do not exceed the 10-trip 
authority which they are restricted to. 

Now, they offer a fare each way, coast to coast, of $80—that is, plus 
tax. I would like to mention at this time that that fare on a round- 
trip basis is, I think, $78 less than the aircoach fare on the scheduled 
urlines, and they are generating traffic that the scheduled airlines 
would never pick up and have never picked up traditionally. 

Now, I have been on these airlines many times and I have seen the 
people. These people are bus passengers and they wouldn’t go by air. 
This $80 makes a tremendous difference. I might add in that connec- 
tion that the scheduled airlines have requested approximately a $20 
increase, including tax, a gain which would make the disparity $100. 
These people are servicemen, dependents of servicemen; they are 
truckdrivers who have driven out to the west coast from somew ore 
in the Midwest and have to get back. I imagine they would take 
bus back, if they didn’t have this fare available to them. 

I don’t have to rely just on my own observation in this connection 
because a committee of the Senate, the Small Business Committee, 
inquired into this matter very extensively in 1953 and they issued their 
report in July of that year and their finding No. 8 was as follows: 

The irregular airlines have not caused a diversion of traffic from the cer- 
tificated carriers. While there is a duplication of routes between the irregular 
and certificated carriers, there is relatively little duplication of markets. The 
introduction of hundreds of thousands of lower-income-bracket travelers to 
aviation should be attributed to the irregulars. Their pioneering, which has 
been along economic rather than geographic lines, has shattered the concept of 
a fixed limited market for civil aviation. As a result, the question is no longer 
what portion of a fixed pie any company will get, but rather how much the entire 
pie can grow. 

I think that. is quite a conclusive answer to this question concerning 
diversion, and also the necessity for individually ticketed authority. 
Without that these carriers wouldn’t be able to exist. They wouldn’t 
have the diversified authorities which they need; they wouldn't have 
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aircraft. available in time of national defense; they just wouldn't 
be in business, tn short. 

Now, unfortunately, we find ourselves in a position with all three 
of these carriers expressing certain objections to the Board’s pro 
posal, and I say that it is unfortunate because the Board has finally 
come forward with something that this industry clearly needs and 
must. have, 

However, the way the Board’s bill is drafted, the three air carriers ] 
am speaking for today, and others, would not only be put out + busi- 
ness, but they would also lose their right to judicial review. I don’t 
have in mind some future judicial review, I am talking about pending 
proceedings right now before the U.S. Court of Appeals for the 
District of Columbia Circuit. And that is what brings us here. 

In addition, certain other qualified carriers would be eliminated 
under this bill. I am speaking about the Board’s proposal when | 
say “bill.” These carriers would be those who received certificates 
in 1959 from the Board, but who did not operate during the period, 
I believe, January 28, 1959, until April 7, 1960. 

Now this was a very unfortunate insertion by the Civil Aeron: on 5 
Board. There was no basis for it, no requirement in order 13436 
that these carriers operate, while in the 1955 order there was such 
a requirement. The situation was highly uncertain as to their future 
status, particularly when the trunklines went into court, claimed that 
the Board didn’t have authority to issue the certificates. 

On this same point, there had been in one or two cases- 

Senator Monroney. Before you leave that, is that because of the 
pending suit challenging the authority of the CAB that these froze 
any additional certification until the case was decided ? 

Mr. Grinspurc. I am not referring to additional certification, Mr. 
Chairman: I am referring to those who had already been certificated, 
and I believe there are five or six in this category. They had already 
been certificated: but the Board put a requirement in the bill, or 
the proposal that is before this committee, that they not only had 
to be certificated in 1959, but they also had to operate aircraft as 
supplemental air carriers during the 14-month period. 

That is the requirement I am referring to. 

Senator Monroney. How much hiatus do you think you could 
permit? They certainly didn’t leave their planes sitting on the ramps. 
Are you resurrecting by your proposal a bight which had been foregone 
by suspension over 14 months, we'll say, of any service whatsoever ? 

Mr. Ginspurc. I don’t believe so, Mr. Chairman. In the one in- 
stance that I am aware of, the carrier has had an application before 
the Board since 1954 and 1955 to transfer the certificate from an 
individual proprietorship to a company wholly owned by that indi- 
vidual, a corporation, and he felt he needed that stability in order to 
operate. The Board denied it, I believe, without prejudice to renew- 
ing it again. He did renew it and it is pending before the Board 
and has never been acted upon. 

Now that carrier had a good reason for not operating. 

Then there is one other case I know of where there was an actual 
transfer. 

Senator Monroney. He could have operated as an individual if he 
wished. 
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Mr. Ginspurc. He could have; yes, he could have. 

Senator Monroney. He chose not to? 

Mr. GrnssurG. He chose not to, and had no reason to believe he 
had to. 

Senator Ener. Let me ask this question: In the absence of the 
decision by the court of appeals, the certificate would be good, 
wouldn't it ? 

Mr. Ginspurc. It would be perfectly valid today. 

Senator Enexe. In other words, you are not breathing life into 
something that is dead. They have simply cut it off for a reason which 
would not be effectual unless this item appears in the bill. 

Mr. Ginssure. That ts exactly right. 

Senator Enere. If they had certificates and they had no reason to 
believe that they had to operate during this 14-month period in order 
to maintain the validity of those certificates. But now the Board in 
its bill makes that operation during that 14-month period a condition 
of their certification under the bill. Is that correct ? 

Mr. Ginssure. That is precisely correct, Senator. 

Senator Enere. In the absence of the decision going the way it 
did, let's assume the court had decided the other way. Their certifi- 
cates would be good ; would they not 4 

Mr. Grxssurc. They would be perfectly valid today. 

Senator Ener. And in the event no suit had been brought, their 
. would be good ¢ 

Mr. Ginspura. It would be good and, as a matter of fact, there 
want be a strong probability they would have operated in the absence 
of this litigation, which they knew had merits. Everyone knew the 
litigation had merit. 

Senator Ener. In other words, the condition is interposed on a 
wholly gratuitous basis by the Board, and cuts off the rights that 
would exist in the absence of the condition; is that right? 

Mr. Ginspure. That is right, Senator Engle. 

Senator Eneir. Thank you. 

Senator Monroney. How many airlines are in the suspended status ? 

Mr. Grnssure. I beg your pardon? 

Senator Monroney. How many airlines in suspended category ? 

Mr. Grnssure. I believe there are five or six. 

Mr. Burwell of the LAA didn’t have time to raise it yesterday and 
I am raising it in effect for him. 

Mr. Mureny. Would you propose that they receive “grandfather” 
rights along with other carriers? 

“Mr. Ginspure. Yes, sir; I would. 

Now a few moments ago I made the statement that the carriers we 
represent would be put out of business by this bill and their right to 
judicial review would be cut off. They are pending judicial review 
in the courts because they received the Board’s order denying them 
certificates. 

Now we have a concrete proposal to put before this committee today. 
It is attached to my testimony. This is only meant to be a suggestion 
to the committee staff, but we did go to the trouble to prepare a bill 
w pe incorporates our proposals that we are going to put forth today. 

I ask the committee to give this proposal consideration; favorable 
consideration, if possible. 











154. AMENDMENTS TO THE FEDERAL AVIATION ACT OF 1958 


Now the three carriers that we represent—Great Lakes, Currey 
and Trans-Alaskan—we have included statements with regard to the 
operations of these carriers in our written testimony. I particularly 
like to refer to the testimony of Captain Hermann, of Great Lakes, 
which indicates Captain Hermann’s experience, going all the way 
back to 1929 in this field. It indicates further that Great Lakes is 
a family company, owned by Captain Hermann and his wife, how 
they pioneered in the field of aircoach service, true aircoach service, 
how they developed their experience with DC-3’s, DC-6’s, and DC-4’s, 
and finally moved into the DC-6B field. 

It also shows the growth of this company and the stability of its 
operation and the ability of the people who were operating this air- 
line to run an airline in the face of tremendous opposition, both from 
the Civil Aeronautics Board and trunkline carriers. 

I have indicated the fares that are charged and the important serv- 
ice to the public that is made available which will be lost if these 
varriers do not receive authority from the Congress in this pending 
bill. As a matter of fact, in 1959 Great Lakes operated more than 
220 million revenue passenger-miles and earned gross revenues in 
excess of $7,700,000. Its net worth has grown from $40,000 in 1946 
to more than $850,000 on December 31, 1959. 

Senator Enete. Why is Great Lakes excluded from this “grand- 
father” provision ? 

Mr. Grinszsure. That is a question we have asked ourselves many 
times. 

Senator Eneie. Did they have a certificate? 

Mr. GinspurG. They have never had a certificate. None of these 
carriers had certificates prior to January 1959. Prior to that time 
they operated through an exemption from the certificate requirements. 

Great Lakes has been operating for 14 years now in that status. 
They have been a responsible, qualified operator all this time. There 
has never been a safety problem, no fatal accidents. Their opera- 
tional record is outstanding. They have no violations of a moral 
character, anything of that nature. The only real charge against 
them is that at the time the Board’s regulations were incomprehen- 
sible to most everyone, it was charged that at that time they operated 
excessive flights, flights in excess of what was permitted—if anyone 
really knew what that was. 

On this basis the Board has asked the Congress, in effect, to elimi- 

nate these carriers and to make this law; they are asking the Congress 
to put these companies out of business. Now these matters are in 
litigation in the courts and it certainly is unfair, manifestly unfair, to 
ask the Congress to cut off this court review ‘and, in effect, be the 
court of appeals without any record in front of you. 

It would seem to me that the only fair thing to do would be to 
continue them in business, at least for a temporary period. I am re- 
ferring in this connection to the proposal of Congressman Williams, 
the chairman of the House subcommittee, and he said, in view of the 
late date, perhaps the short amount of time available to the com- 
mittee to consider the various possibilities in the way of a bill, what 
about a stopgap bill continuing the authority of all these qualified 
operators, continuing their authority for a year. 

Well, that isn’t what we really want. We would rather have 2- or 
5-year certificates, if we could get them. But we need something, and 
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it is an emergency. I know—lI feel, I should say, because I am not 
that familiar with the congressional processes—but I have the feeling 
that in the House, it is the type of bill that may be passed, and we 
want to be included in this group. 

We don’t want to have our right to review cut off. We think 
clearly that we are going to prevail on this review. As a matter of 
fact, one of the principal contentions we made on this review is that 
the Board didn’t have authority to issue these certificates, and the 
court has already ruled that they didn’t have authority. So there 
is every reason to believe that we are going to be successful in our 
review, and there are many other issues in our appeal. 

I might add, in case there is some confusion about this, that there 
are two phases of the review of the decision in docket 5132. Phase 
1 is what has caused the Board to come to this committee with the bill; 
phase 2 is still pending. And that is where our petitions for review 
are being considered by the court and it will be several more months 
before anything is handed down. 

Senator Ener. What is in issue there? 

Mr. Ginspurc. The issue there is whether the Board had the au- 
thority, No. 1, whether the Board properly denied certificates to these 
carriers. And one of the issues is whether they made them face a 
certificate test which, in fact, the Board couldn’t make them qualify 
under, because the Board didn’t have authority. That was one. 

But there are many other arguments which I could indicate, if the 
Senator wished. 

Senator Ener. I don’t want to get into the details of the lawsuit. 
What I am trying to find out is what has happened here ? 

As I understand, the Board certificated—what was it—25 carriers? 

Mr. Grnspure. Twenty-five. 

Senator Eneir. And the Board left out some and Great Lakes is 
left out? 

Mr. Grnssure. That is right. 

Senator Ener. And there are several others in the same category ? 

Mr. Ginssure. There are. 

Senator Eneir. Then the trunklines took the Board to court on 
the 25 it certificated and the court threw them and the Board both 
out. Now the Board comes before the committee and says: “We want 
the authority to do what we did, and while we are getting that author- 
ity and in the same package, we want to validate the 25 certificates we 
granted.” Now you come along and say: “Yes, just add us, too, or 
at least don’t prejudice our position.” 

Isn’t that right ? 

Mr. Ginssure. That is right. Particularly don’t prejudice our 
position. Don’t cut us off with what we have right now. 

Senator Enete. But the situation is different now than it was prior 
to the decision, because prior to the decision you could operate. 

Mr. Grinspurc. We are operating now; all these carriers are 
operating. 

_ Senator Enotes. All right, but if the decision holds up, everybody 
is going to sink except those who are certificated. 

If this legislation is passed, the 25 that were certificated will get 
certificated. Now where will that leave you fellows? 

Mr. Grnspure. That is quite a problem. It would put us out of 
business; I think that is what it would do. We would have no au- 
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thority under which to operate because the way this bill is drawn, it 
makes provision for everyone except the people who were not success- 
ful in docket, No. 5132. Certainly with respect to these carriers, they 
didn’t go into the question of how good an operater they were; instead 
of that, they wanted to know whether you operated perhaps a little 
too much at one time. That is what they were concerned about, rather 
than to make certain that they were really picking the qualified re- 
sponsible operators in this field. And that is what these carriers are. 
Their position, Senator, would be very difficult for me, as a lawyer, 
to say, exactly. I can’t say; I can’t give any basis on which they 

would continue operating. Everything ‘would cut them off. 

This bill attempts to make disposition of everything, of every supple- 
mental air carrier, one way or other. 

Senator Encie. How? It would grant “grandfather” rights to the 
25 ¢ 

Mr. Ginspura. That is right. 

Senator Encir. What would happen to the rest ? 

Mr. Ginspurc. There are certain carriers whose applications are 
still being considered, who were in the whole case, but for one reason 
or another the Board wants to think their applications over. They 
would be continu < 

Senator Eneie. Well, Great Lakes, would they be continued / 

Mr. Grnspure. No, they would not, because the bill makes no pro- 


vision for them. 


The bill only says if your application is still pending before the 
Board, you can continue to operate. Well, ours isn’t: ours has gone 
through the Board and it is in the courts now. And the stay has been 


granted, as I indicated, which I think is a fair indication that the court 
believes also that our position is meritorious and there is a substantial 
probability that we w ill prevail upon appeal. 

Those are the ¢ onditions under which a stay is granted. That isa 
showing that. has to be made. 

Senator Enerr. This case does not fall in that category of those 
who did not operate for 14 months? 

Mr. Ginspurc. No: it does not. 

near Encore. They are stewing ina different pot, aren’t they ? 

. Grxspurc. They certainly are, Senator. [ Laughter. 

r ili me matte what they are doing. I mention Currey is operat- 
ing one DC-6: as I indicated, Trans-: Al: iskan is oper rating three DC —4’s 
and just senealeey they leased a DC-6 in anticipation of receiving some 
authority. They just can’t stop operating. These arrangements had 
been made some time ago. 

Senator Ener. I understood at one time there were 700 of these 
eens. 

Mr. Ginspure. That is correct. 

Senator Enetr. How many do you suppose there are now? Alto- 
wether: : jus st counting e vel rybody ? 

Mr. Grxssurc. The group that I have—I believe there are 35 alto- 
gether: 25 who received certificates, 6 whose applications are before 
the Board, and 4 who have received stays in the court of appeals and 
are still operating. 

Senator are FE. That is your Great Lakes? 

Mr. Grxspure. That is right. 
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Senator Eneie. Plus three others / 

Mr. Grxspure. That is right. That is the condition of this whole 
industry today. 

Senator Encir. Now along comes the appellate court decision and 
it practically sends everybody to the showers in this business. So up 
comes the Board and says: “All right, we will take care of those 25, 
and I ask what happens to the other 11? Orthe other 10? You say 
six and four? 

Mr. Ginspure. That is right. 

Senator Ener. That would be what happens to the other 10? 

The court decision cuts them right off the box, doesn’t it / 

Mr. Grnssura. Yes, sir; it does, Senator. 

I might say this: let’s assume that we won in the court of appeals. 
The court of appeals held that the Board invalidly refused to give us 
a certificate, or that the Board improperly handled this proceeding 
in some way, committed legal error, and they remand to the Board. 
The Board can’t give them certificate authority at that point because 
they have no authority to do that: they have an exemption, but that 
exemption was challenged in 1956 and the court held that the exemp- 
tion was no good. And that is just being stayed; that order of the 
court saying the exemptions are invalid is stayed also. And it is going 
to come down to—the remand is going to come down on that. It has 
been stayed now for 4 or 5 years. It can’t stay up too much longer. 

I think that when this st: Ly expires with regard to the certificates, 
and that order 13436, that the other stay will run out at the same time, 
or close to that time. There will then be a question if the Board has 
any authority to keep these carriers going under any circumstances. 
The Board's e xemption authority is quest ioned ; the Board’s certificate 
authority is questioned. The courts have held in each instance the 
Board doesn’t have the authority to issue what they did. So where 
will these carriers be? They will have no authority I can think of, 
win or lose. 

Senator Enexe. In other words, they will all be grounded. 

Mr. Gixspurc. They will be grounded, and I mean the planes won’t 
be in the air. 

Senator Eneie. Now, let me ask one other question, if I may, Mr. 
Chairman. 

We have talked about the 25, we have talked about the 10, which 
consists of the group of 6 that got certificates and they are pending 


for one reason or another , and the 4 that lost in the Board and went 
up before the courts. 


Mr. Ginssura. That is right. 

Senator Eneie. Are there carriers outside of that 352 Where are 
they ? 

Mr. Grinspurc. Well, there may be some other carriers, but they are 
not in business to my knowledge. We have tried to include ev eryone 
who is still operating, and to my knowledge there aren’t any others. 

Now I could be wrong. I have discussed this matter with various 
people who are familiar with it, and I don’t think there are any others 
who are still operating. 

Senator Encrx. Let’s assume that I got title to a DC-4 right today 
and I had it parked out there on the Burbank Airport, and I wanted to 
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makea charter flight. Now,how would I get approvaltodoit? Iam 
talking about a pure charter flight. 

Mr. Grnspurc. I have heard about that, as a matter of fact. 

You have no authority from the Board at this moment, is that 
correct ¢ 

Senator Ener. That is correct. I have just got title and I am in 
business and I have a group of people who are willing to charter that 
oe 

Mr. GinspurG. You would have to get an exemption from the Board 
in order to do it. Iam assuming the charter flight is in common car- 
riage, that you have held out you are for charter service. It is possible 
for you to operate a contract flight which is not held out to the public, 
or the service isn’t held out to the public by contact or advertising, 
in which ease it might be private carriage and the Board can’t regul: ate 
private carriage. “But that is quite a “different area, and the Board 
itself has groped around with this for some years. 

The chances are quite good it will be held to be common carriage. 
If you couldn’t get an exemption from the Board, you couldn’t per- 
form; otherwise you would be engaging in air transportation violating 
section 41—A of the act. 

Senator Eneie. And the power of the Board to issue exemptions 
has been under legal question ¢ 

Mr. Grinspure. Yes, sir; it has been. Limited exemption of this 
kind; I don’t know what the result will be. I think the Board would 
not. be too happy about a stray person coming in to try to get au- 
thority to transport passengers. I think it would be quite difficult 
to get the exemption, assuming you could get it. I think the Board 
might have authority to issue it, I don’t know. 

Senator Ener. Thank you very much. 

Senator Monroney. Thank you very much for your statement, sir. 
We appreciate your appearance before this committee, Mr. Ginsburg. 

Mr. Grnspurc. Thank you, Mr. Chairman. 


STATEMENT OF CLAYTON L. BURWELL, PRESIDENT, INDEPENDENT 
ATR LINES ASSOCIATION, WASHINGTON, D.C. 


Mr. Burwe tu. Mr. Chairman, may I have permission to put in two 
or three pieces of evidence? I am not going to speak. 

Senator Monroney. I wish you would clear up definitely the status 
of the 25 that have certificates for supplemental service with their 
names, if you could, the status of the 6 that are pending before the 
CAB with their names, and the status of the other 4. 

Mr. Burwe t. I will do the best I can. I may have to furnish the 
names specifically. 

Senator Monroney. That will be all right. I think the records 
should be clean. We want to know whether we are talking about 25, 
35, or how many in this matter. 

Mr. Burwe.i. Mr. Chairman, the only other request I had, we 
had one witness who is the president of a carrier who is not on the 
list who wanted to speak about 3 minutes, if the chairman had time. 
Senator Monroney. We will be very happy to hear him. 
Senator Encir. May I ask Mr. Ginsburg one more question ? 
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Mr. Ginsburg, where in these categories we mentioned are these 
people who were excluded because they didn’t operate for that 14 
months’ period which I specified in this bill ? ; 

Mr. Ginspurc. They are included, Senator, in the group of 25. 
They have received certificates, but under the new bill or the pro- 
posed bill, they wouldn't be permitted to operate. | 

Senator Ener. That is a new piece of information. I thought 
the 25 would all receive “grandfather” certificates under this bill 
and that these people who were precluded by the 14-month continuous 
operating requirement were in addition to those. How many of 
those 25 who were certificated would under the terms of the bill pre- 
sented by the Board get these “grandfather” certificates ? 

Mr. Ginszsure. I think it would be 20 would get it and the other 
5 wouldn’t. Now they would meet every qualification except the one 
of operation, operating during that 14-month period, therefore they 
wouldn’t get it. 

Mr. Murreny. Would they not be permitted to make a showing of 
fitness and ability and so forth in order to qualify / ; 

Mr. Ginssurc. They could file another application and it might 
take any number of years for it to be acted on, but in the meantime, 
they couldn't operate. 

Senator Monroney. They wouldn’t be “grandfathered” in? 

Mr. Ginspurc. Wouldn't receive “grandfather” certificates. I 
think Mr. Burwell could probably give you some more information 
as to the exact number. 

Senator Monroney. That is what I was asking for before, to show 
the status of all of them. 

Mr. Burweww. I will run through and give my best opinion. 

Senator Monroney. You can submit it for the record, if you want. 
I think it is going to be very important to know the status of all 
these cases we are talking about and the numbers. 

Mr. Burweti. May I categorize them in just a minute and then 
I will supply the exact names. The 25 received certificates, but. the 
approximately 5, it could vary depending on exact details, would 
fail under the Board's bill to get a “grandfather” certificate, if they 
did not operate during this approximately 14-month period. So 
that would leave approximately 20, depending on the technical ques- 
tion of whether they did or didn’t perform a sufficient number of 
flights in a period. 

Now, in addition to the 20 that would be home free under the 
Board’s bill, the 5 under the Board’s present bill would be dropped 
out and the association later does want to urge you not to drop 
those out. I would like to dscuss it in just a minute. 

There is another five whom the Board, as Mr. Ginsburg said, made 
certain findings but wanted further hearings to get. more current 
data on their fitness. Those five, as Senator Engle said, are stew- 
ing in another pot. They would not be included under the Board’s 
bill to have “grandfather” rights. 

Then in addition 
_Senator Monroney. Because they never have had any certifica- 
tion and you can’t “grandfather” something if you have never had 
a certificate / 

Mr. Burwe vt. That is exactly right. 
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Then in addition to that, I think there are four other carriers 
that are in the category that Mr. Ginsburg’s three carriers are in. 
There is 1 carrier besides his : 3, so that is the maximum group you 
are talking about, and approximately 20, which would be about 43, 
and the minimum group is approximately 20. 

Senator Monroney. Now the four Mr. Ginsburg is talking about 
were denied the certificate by the CAB and are now on appeal to the 
courts; is that correct ? 

Mr. Burwett. That is correct. 

Senator Monroney. With the challenge of the Board to do any- 
thing about issuing any kind of certificate ? 

Mr. Burwewu. That is correct, sir. 

Senator Monroney. So we are in a kind of mixed-up situation re- 
garding the carriers because there are 20, at least, that would have 
a certificate that could be validated, because of their continuing and 
existing operation; 5 which were found to be worthy of a certificate 
were certificated and would have a right to fly, but did not fly in the 
last 14 months. 

Mr. Burwewy. Right. 

Senator Monroney. Then you have six that are still stewing in 
a pot, to use the apt phrase of the distinguished Senator from 

California, who are awaiting finalization of the CAB’s study of their 
fitness to receive this. 

Mr. Burwewu. Exactly. 

Senator Monroney. They are flying today ; are they not ? 

Mr. Burwewy. The four in the third pot. We have three pots now. 
In Mr. Ginsburg’s, they are still flying. 

Senator Monroney. This is the last pot on the ones that have 
apparently been denied a certificate and who are flying now on a 
stay of execution while their case is pending before the court. Now 
we have these categories straight. 

Mr. Burwevi. Yes; if I may take 1 minute on the first pot, the 
“orandfather” pot of aaproxuastely five people who will drop out 
under the Board’s bill, I do not know how firmly the Board feels 
about it. 

I gathered the impression that this is a “grandfather” presidential 
language which may not be appropriate to ‘this situation, as Senator 
Engle pointed out. These people had the breath of life breathed in 
them, only to be struck down by the courts, so that it doesn’t seem 
to me to be a typical “grandfather” situation. 

In other words, the Board after 8 years and examining their opera- 
tion, said that they were fit, based upon their prior operations. Now, 
we have tried to telescope all these witnesses so that we won't abuse 
our hospitality down here, but we could summon a couple of them, 
for instance, who didn’t operate during the period and their business 
judgment has been vindicated by the courts. 

There was a whole lot of lawyers’ mishmash on what the court was 
going to do. All the big airlines’ lawyers said the court was going 
to strike it down and they were right. So a sane operator, I don’t 
think, he would be fit if he went out and bought a couple million 
dollars’ worth of airplanes and operated in that area until the court 
had spoken. 
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Hence, that accounts for three or four of these people that didn’t 
operate, and under the Board’s technical “grandfather” deal are pe- 
nalized for what has been proven to be darn good judgment. 

Senator Monroney. That is one way of looking at it. Another way 
of looking at it, that Congress does not like to put out of business 
historically anyone that is in business, has a payroll, has the equipment, 
and is actually operating. There is a difference in the attitude of 
Congress, I am sure, as to what you have here in your hand, which is 
a piece of paper, a license, where maybe the president. is still sitting 
in the office but has no airline and a man that has 20 or 30 pilots and 
acrew of maintenance men and is still going after business to try and 
maintain himself as a going concern. 

Mr. Burwetu. Well, I appreciate that, sir. I think these do have 
skeleton forces, not to the extent that you are referring to as full 
forces. 

Senator Monroney. Not only where they have skeleton forces, but 
also have ownership of their aircraft. What has happened to some 
of them, and if this be a matter now, with a piece of paper in hand, to 
go out and lease planes or whether they are actually genuine bona fide 
operators who merely have had to suspend because of the economic 
uncertainties. 


Mr. Burwe.u. Maybe we could get some details that would fill out 
the record along those lines. 

Senator Exerr. Where did this 14 months come from? How did 
that happen to be selected rather than 16 months or 12 months or 
24 months $ 

Mr. Burwe 1. It is a magic period, Senator, that is between the date 
of the purported certification in January of 1959 and April 7, 1960, 
the black Thursday on which the courts struck down these certificates. 

Now, on the date the Board certificated them, sure, they had been 
operating up until then because the certification itself warranted that. 
And then of course the certificate, when handed down, was immedi- 
ately appealed and armies of lawyers moved in and the thing was 
clouded up and a guy just didn’t want to risk his fortune until it was 
cleared up. 

Now the other side, Senator, of the coin, and we are not going to 
bring people to testify, but they did testify in the House and I think 
made an impression. Mr. Reid Pigman, for instance, of American 
Flyers, and Fort Worth, is now attempting to set up an extensive base 
at Ardmore, has been in business 15 or 20 years, and in about 5 minutes, 
I think he impressed everybody. He just bought four Constellations. 
He is the opposite of these people that wanted to stand back and see 
what the court was going to do. He believed the lawyers on the other 
side. He bought four Constellations. He pointed out, not with as- 
perity, but I thought some plausibility, that the big airline presidents 
don’t take all their assets and pledge them for equipment, but he and 
his wife had put everything they owned into four Constellations, and 
there he sits with the court deciding the other way, with all his assets 
pledged, what he has accumul: ated | over 20-some years, and nowhere 
to fly them. 

So, the frogs jumped both ways here, and, frankly, I feel sorry 
for both of them. Now, in addition to Mr. Pigman, Mr. Bud Aver- 
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man, of Regina Airlines, has done substantially the same thing. THe 
has just bought two C onstellations. 

These people, it is not public issue, it is their money, their friends’ 
money, their uncle’s money, and believe you me, the bank really puts 
you in hock up to your armpits if you buy one of these airplanes. 

So, there you have several of these boys that stand to have their 
fortunes swept away, and I am not going to make the same speech 
again, Senator, but it is a little hard to be bankrupt even if it is your 
own fault. If it is mismanagement, but it is doubly hard when this 
accident of law, you are in this massive chess game, and a piece is 
moved that you don’t have much to do with, and there you sit with 
your fortune in some airplanes, or in the other group; you sit there 
and you didn’t buy the airplanes, and you have your certificate taken 
away. 

So [ have just got to say, I feel sorry for all of them. 

Now, if I could address myself just a second to your question about 
taking the DC-4 charter. I got a little different answer from Mr. 
Ginsburg. If you did it once, “they probably wouldn’t catch you and 
put you in jail. If you did it two or three times, you are holding 
yourself out to the public and you have real extensive conferences with 
a lot of lawyers about whether you are a criminal or not. Now then 
when you tried to get legitimate, you would do exactly what this 
industry has done. You would go through 8 years of a proceeding to 
try to get a certificate. The court would strike it down, and you 
would find yourself in here appealing your own case to you. Now that 
is my analy sis of it and I am not trying to be facetious about it. 

That is the only way you can get that kind of charter authority. 

Senator Monroney asked Mr. ‘Cox about equipment, on what kind 
of market our people had been. We have counted up, just among 
ourselves here, and 51 large 4-engine aircraft that are in the hands of 
members of this industry bought “from the lar ge carriers, who are here 
trying to oppose us, so ‘they apparently proc eed on the idea that the 
customer is always wrong instead of right. 

If the chairman will bear with me, ‘I would be glad to quickly read 
these in here, which carriers. 

Senator Monroney. Go ahead. 

Mr. Burweti. Los Angeles Air Service—these are, of course, all 
used aircraft—2 DC-6B’s that came from American Airlines; SSW, 
2 DC-6B’s, American Airlines; World Airways, 3 DC-6B’s, American 
Airlines; Twentieth Century, 2 DC-6B’s, American Airlines; United 
States Overseas Airways, 2 DC-6A’s, Flying Tiger; United States 
Overseas Airways, 1 DC-6B, United Airlines; Capital Airways of 
Nashville, Tenn., 4 Constellations from Trans World Airlines; Cali- 
fornia-Hawatian Airlines, 1 Constellation, TWA; American Flyers, 
which is Mr. Pigman I just referred to, 4 Constellations from Delta; 
oes which I just referred to, 2 Constellations from Capital Air- 
lines: Great Lakes Airlines, 2 DC-—4’s, from noe Currey, 1 DC-4 
from Br aniff, ee DCH4 from National; United States Overseas 
Airways, 7 DC~+4’s from American Airlines; SSW, 1 DC-+4, TWA; 

California- eo aw: nit an, 2 DC-4’s from Slick; General Airways, 1 DC++ 
from United; and Los Angeles Overseas National Airways—I think 
these are leased or lease-purchase or something, 12 DC-7’s that be- 
longed to American Airlines, plus 1 DC-6 from Slick. 
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So that it is a substantial market for these aircraft. 

Senator Monroney. Wouldn’t you say this is the largest domestic 
market for the used equipment of the certificate airlines? 

Mr. Burwe.u. I would believe so, Senator. It would seem reason- 
able to me. 

If I may put this in the record, yesterday Senator Engle asked a 
very good question on diversion in connection with the 10-trip author- 
ity. And if I may, I would like to introduce for the record excerpts 
from the Civil Aeronautics Board Order No. E-9744 issued November 
15, 1955, relative to the scope of impact of supplemental air carrier 
service on trunkline carriers. I would like to point out in there that 
during all of this hearing, 11 Board members, at one time or another, 
considered this problem of diversion and so on, and 9 of them sloughed 
it off as not perfect. I think that statement is made in here to go 
with the quotes. 

(The document referred to above follows :) 


EXCERPTS FROM CIviL AERONAUTICS BOARD ORDER No. E-9744, ISSUED NOVEM- 
BER 15, 1955, RELATIVE TO THE SCOPE OF IMPACT OF SUPPLEMENTAL AIR CARRIER 
SERVICE ON TRUNKLINE CARRIERS 


The following excerpts constitute a portion of the basic findings of the CAB 
underlining its 1955 official order establishing the bounds of supplemental air 
service after years of hearings. Since 1955, 25 carriers have qualified to per- 
form such service and hold the certificate of public convenience and necessity 
now before Congress in this hearing. These excerpts are presented for the pur- 
pose of highlighting the Board’s expertise in developing a balanced air transport 
system—with an established place for each segment of the industry. 

“The record further demonstrates that the irregular air carriers fill an im- 
portant need for individually ticketed travel created by periodic demands which 
exceed the capacities of the certificated carriers. Such excess demands are 
caused by holiday travel, summer and winter vacations, the closing and opening 
of schools and colleges, conventions, ete. Even in what might be considered a 
normal or average season, the demand for transportation will vary on different 
days of the week. The certificated carriers must operate a fleet designed for a 
certain traffic volume. This fleet often cannot be geared to the peak-season 
traffic volume, for if it were, the utilization of aircraft in the off seasons would 
be too low for economical operations. Thus, there are inevitably times when 
a particular carrier cannot supply the demand for service. Into this gap, the 
irregular air carriers have stepped. Unhampered by schedule requirements, they 
have been able to make their aircraft available at the time and place when the 
certificated carriers have been unable to fill the needs of the public. This has 
been of inestimable value and convenience to the traveling public. 

“Aside from helping to meet the immediate travel needs of the public, the 
irregular air carriers have played a significant role as innovators in air trans- 
portation. It was they who made an invaluable contribution to air transporta- 
tion by risking their own capital to pioneer in and develop the field of low-cost 
coach-type air transportation. And it was largely as a result of such successful 
experimentation that the certificated trunkline carriers became active partici- 
pants in this field. This has made air transportation available to travelers who 
could not afford first-class accommodations. Today, aircoach travel is a vital 
and growing segment of the industry. For the year ended November 1954, the 
coach services of the certificated carriers had accounted for 5,169,284,000 passen- 
ger-miles, or 32 percent of all traffic, and evidence in the record indicates that the 
major carriers have equipment and alteration plans looking toward a coach 
offering of at least 50 percent of total business. Indeed, the day is not far dis- 
tant when, as in the case of railroad travel, aircoach travel will far exceed first 
class. 

“An assessment of the importance of the irregular air carrier industry must 
include reference to the vital services rendered by these carriers in the interests 
of the national defense. In the emergencies created by the Berlin blockade and 
the Korean hostilities, these carriers performed a large percentage of the airlift 
required by the military. During the Berlin airlift, the irregular air carriers 
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carried some 25 percent of the passengers and percent of the cargo tons carried 
by commercial air carriers in charter operations. They supplied some half of the 
capacity called for by the military for commercial airlift during the Korean hos- 
tilities. In the field of domestic military charters, the irregular air carriers 
have performed an even greater portion of the service. Of the amounts paid by 
the Department of Defense for domestic charters, the irregular air carriers re- 
ceived 64.7 percent in 1952 and 66 percent in 1953 for passenger charters, and 
15.5 percent in 1952 and 33.4 percent in 1953 for cargo charters. 

“The extent to which the Department of Defense has relied upon the services 
of the irregulars in the domestic, oversea, and foreign field is evidenced by the 
fact that in 1952, the irregular air carriers performed $44 million worth of the 
Department’s air charter business, or 44.5 percent of the total. In 1953, the 
Department paid the irregular air carriers $42 million, or 45.4 percent of the 
total. The Department of Defense contemplates that over the next few years 
there will continue to be a need for air transportation services for both cargo 
and passengers, in addition to the ordinary purchase of individual trips on 
scheduled flights in commercial service. It indicated that there are three pri- 
mary categories of military requirements for commercial airlift, viz, logistic 
support, Strategic Air Command movements, and movements of dependents. 
It is evident that the irregular air carriers have the necessary flexibility to 
meet the demands of the military while, as the examiners have noted, the ex- 
perience of the military services has shown that the certificated carriers, due to 
their commitments to render adequate service to certificated points are not as 
flexible in meeting the planeload requirements of the military in emergencies as 
are the principal irregular air carriers. 

* * * * * * * 


“We think the time is ripe for us to consider and adopt a policy which will 
strengthen our supplemental carriers and foster their continued growth so that 
they may more adequately serve the public and so that their continued existence 
as an important aid to the national defense will be assured. While we view 
unlimited charters as one area of expanded operations, we do not consider it to 
be the only one. Of equal significance is a revision of their authority which 
would enable them to offer individually sold services on a regular basis but 
limited to a specific number of flights. 

“The existing restriction against regular operations by these carriers served 
in part as a means of protecting the trunkline carriers from undue competition. 
It was adopted when the trunkline carriers were on subsidy. Under present 
conditions the original restriction has outlived its usefulness. The record 
demonstrates that the operations of the irregular air carriers have not adversely 
affected the certificated carriers. Despite the fact that the operations of the 
irregulars have been increasing, the growth of the operations of the trunkline 
earriers has continued unabated. * * * Even more significant is the fact that 
the condition of the trunkline carriers has improved to the extent that, with 
minor exceptions, they no longer require subsidy support from the Government. 
These developments strongly support the conclusion that the trunkline carriers 
are in a position to withstand such additional competition as will result from 
an enlargement of the authority of the irregular air carriers in the field of 
individually sold services. 

“The elimination of the existing restriction against regularity will help the 
public and strengthen the supplemental carriers immeasurably. The carriers will 
obtain a flexibility of operation which should enable them to schedule flights for 
times when, as experience has shown, the demand exceeds the available space 
offered by the certificated carriers. The ability to offer these flights to the 
public at specified times should result in a more economical utilization of aircraft 
and substantially greater load factors than are possible when service is offered 
on an irregular hit-or-miss basis. And the public, too, will benefit in knowing 
when and where supplemental services are available. 

ok *~ * ok * He * 


“Most of the applicants request a maximum of 14 round-trip flights per month 
(apart from charter flights) between any pair of points. We are of the opinion 
that 10 flights in the same direction between any 2 points in any calendar month 
should be the maximum. We have selected this number, after taking into 
account on an average basis, the number of permissible trips which may be 
operated under the existing regulations. While we are not increasing greatly 
the maximum number of flights now permitted under the regulation, we antici- 
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pate that relief from the regularity restriction, alone, will strengthen these 
earriers immeasurably. 
* * * * * * * 

“Tt has been suggested that our action in enlarging the scope of supplemental 
operations in domestic air transportation will open the door to unlimited com- 
petition on the high-density segments; that each of the 50 supplemental air 
earriers will be ale to schedule 10 flights per month on the high-density segments, 
making a total of 500 flights per month between a pair of cities. Experience 
demonstrates that this is an empty and baseless fear. The operating authority 
which we are giving the supplemental air carriers, by this decision is not much 
greater in terms of permissible frequency of operation than that which they 
have today. Yet, they are not all interested in operating over the same segment, 
and certainly have not done so. Furthermore, the hard facts of economic realism 
have operated and would continue to operate against the creation of such a 
situation. After all, a supplemental air carrier limited to 10 flights a month in 
any given market has no small task in attracting traffic away from the certifi- 
eated carriers who, in the same market, offer a multiplicity of schedules on a 
daily basis, with the most modern equipment, and who are financially able to 
advertise their services extensively. In this setting, the supplemental carriers 
must necessarily proceed cautiously in the markets they attempt to tap, and 
their prospects for extensive competition with the certificated services are very 
limited in the absence of significant deficiencies in the certificated services 
available. Since the supplemental air carriers have relatively limited resources, 
and are not supported by Government subsidy, they must conduct their opera- 
tions profitably or soon be out of business. All of these factors will operate as 
a practical matter to prevent supplemental carriers from risking their invest- 
ments by operating in a saturated market. 

“It has been suggested that the supplemental air carriers will concentrate 
their schedules on certain days of the week when the demand is the heaviest. 
We assume that some of them will do so and thereby perform their intended 
functions of meeting the surplus demand that may not be served adequately by 
the certificated carriers. jsut here, again, practical economic considerations 
will prevent the supplemental air carriers from flooding the market, and a 
supplemental air carrier who is unable to obtain adequate load factors will soon 
seek greener fields elsewhere. 


* * * * * * * 


“The simple fact is that individually ticketed flights have been lawfully 
conducted by the irregular carriers ever since 1938 and the continued authori- 
zation of such operations does not involve any novelty whatsoever. Nor is 
there any novelty in allowing the supplemental carriers to gravitate to whatever 
markets present a demand for their services—this is precisely what the irreguiar 
carriers have been authorized to do for years, and is basic to the performance of 
supplemental air services. Similiarly, as to frequency of service, there is 
nothing startlingly new in the Board’s decision to allow 10 flights per month, 
for the irregular carriers already enjoy the right to operate a maximum of 
8 to 12 flights per month depending upon breaks in service. 


* * * * * * * 


“* * * so long as a carrier is confined to 10 flights per month, this represents a 
severe and practical limitation upon its ability to participate in any market, and 
in our judgement will effectively confine the carrier to operations that are 
essentially supplemental in character. 

= a % * x € bd 

“It is the fundamental health and prosperity of the certificated carriers that 
has permitted us to expand the area of competitive service by those carriers. 
And it is the same health and prosperity that permits us to enlarge the area of 
operations of our supplemental air carriers without undue concern over the im- 
pact of this action upon our certificated route system. Each class of carriers 
has it legitimate role to play in the national air transport system, and our decision 
has been reached in the belief that both groups can and should prosper in their 
respective spheres. 

“Notwithstanding our conclusions in this regard, we intend to maintain a con- 
tinuing surveillance over the operations of our supplemental carriers to insure 
that they confine their operations to the fundamental purposes for which they 
are authorized and to make certain that the quantum of service we are authoriz- 
ing under the 10-flight provision does not in the aggregate jeopardize our cer- 
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tificated route system. If in actual practice it should develop that the amount 

of service offered under the 10-flight provision proves excessive in terms of its 

impact upon the certificated route structure, we should be free to make the neces- 

sary adjustments to that provision and to do so promptly. For that reason, 

we are expressly reserving the power to make downward adjustments in the 

10-flight provision and to do so on an expedited basis if circumstances so require. 
* * * * * * & 

“In this manner, the Board will not only be in full control of the situation, but 
we can thus underscore, for all concerned, the fact that the supplemental car- 
riers are to tailor their activities to the needs which they are designed to meet, 
and that if they so operate as to pose a threat to our certificated system, they 
must face up to a prompt and effective diminution in the maximum permissible 
flight frequencies. Those supplemental air carriers who undertake expanded 
operations as a result of our decision herein will do so with full notice that the 
maximum permissible frequency of operations is subject to downward adjust- 
ment in the manner herein set forth. Accordingly, the licenses we are granting 
for supplemental operations are expressly conditioned upon our procedure for 
control over flight frequencies.” 

The findings in Board Order E-9744 have been supported over the course of 
the entire proceeding in CAB docket No. 5132 by 9 Board members out of 11. 
Extensive petitions for reconsideration were filed by practically every major 
trunkline and in every case the Board by its answers emphatically restated its 
position and meticulously answered each contention raised by the trunk carriers. 
(See Board orders E-9884 and E-13485, already placed in the record of this 
hearing. ) 

Mr. Burwe tt. In that connection, I would like to read into the 
record the following figures that I think bear on this. 

For the year ending December 31, 1959, the total operating revenues 
of the large airlines was $2..607,844,000 : $2.6 billion. 

The operating revenues of the supplementals was only $60 million, 
wr less than 214 percent of the revenues of the large airlines. Now 
my recollection is that under Chairman Gurney’s figures of the $60 
million, something like four-fifths, according to him, was charter. 
So then if we diverted every dollar we took on individually ticketed 
stuff, it would be one-fifth of 214 percent; wouldn’t it? At least I 
will submit that for the record. 

In conclusion of the diversion phase of it, there are no figures that 
are brought in here. Whatever figures were brought in before the 
Board over a 7-year period by many and very able lawyers was 
sloughed off as nonpersuasive by the Board in making its decision. 
Now this question of diversion is kind of like a high school cheer. It 
started in about 1952 when this case started, and everywhere you go, 
whether it is before the Board or in a cocktail lounge or in testimony, 
they talk about all this diversion. But there isn’t any evidence. And 
they just keep hollering that, but there is nothing there to show it. 

Senator Monroney. Do vou have any figures that would show the 
traffic, ticketed traffic, of the supplemental carriers for the period of 
time they were certificated, say, 1956 up through 1959? 

Mr. Burweti. Mr. Chairman, I don’t have this. We only have 
association traffic where we are involved in it. I do not know how to 
answer that one. 

Senator Monroney. We may be able to get those figures from the 
Board. They are supposed to submit that figure to the Board. I 
think it would be interesting to see whether this is a growing threat 
to the regularly franchised ‘and regularly certificated scheduled air- 
lines or not of the amount of growth they may have penetrated into 
the percentage they are hauling on a ticketed basis. 
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Mr. Burwe.u. One last thing on diversion and I will get off of it. 
I will beg Senator Engle’s pardon for making the point again, but 
under these certificates, as you recall, the maximum is 10 trips. The 
Board specifically reserved the power to lower it from 10 trips to less 
on application of any party that felt he had been injured. 

And notwithstanding all of these assertions about diversion, no 
one of these carriers that claims to be hurt has ever applied to the 
Board to lower it from 10 trips to less. 

Senator Monroney. There is nothing in this bill at the present time 
that would prevent the Board from lowering or raising or granting 
any—— 

Mr. Burweiy. That is my understanding. 

Mr. Murrnuy. Or even granting any individual ticket services, 

Mr. Burwe tt. I quite agree. 

Senator Monroney. In other words, the right to prevent destruc- 
tive practices on the regularly scheduled services would still rest with 
the Board / 

Mr. Burwety. That is right. 

Senator Monronry. But this is a point which the Air Transport 
Association objects most violently to the Board having the right to 
impose limitations on any type of certificate. Is that not correct ? 

Mr. Burwe... Yes, sir. 

Senator Monroney. The burden of their case, as I understand it, 
the Board must either give you a 100-percent unlimited certificate or 
it has no right to give any certificate, 

Mr. Burwe tt. I think we all know that is tongue in cheek, Senator, 
when since 1945 the type of certificate they say that we ought to have, 
have been 179 applications and no one ever ‘granted over a 15-year 
period. So, I can’t feel that is a very sincere ‘proposal, I mean that 
is the record, 179 applications, many of them heard and fought for 
and taken to the courts, by very worthwhile carriers, many of them 
supplementals, and not a single one ever issued, so I don’t think they 
are being very generous on that one, and they know there won’t be any 
more route-type certificates issued. 

I wouldn't take somebody’s money for representing them. 

Senator Monroney. Isn’t the crux here that you accept through 
tradition and perhaps through the necessity for a nationwide regularly 
scheduled air transportation system, that you will have a type of 
certificate that will be largely free and untrampled as to limitations 
upon the certificates that these men are issued for a number of 
schedules and type of aircraft and class of service they give? 

The question before the committee is, Is there any justification, if 
we change the law, to grant a more limited certificate? It would seem 
to me we have already done that in the case of the feeder lines- 

Mr. Burwett. It seems to me—— 

Senator Monroney. They are quite closely restricted to the schedule 
they are flying nonstop between two terminal points and that was 
the system put into law at the suggestion of the major carriers who 
didn’t want any nonstop flights between W ashington and New York, 
for example. So the local-service carriers must complete a circuitous 
route so they will not be in competition with the through-service 
rights given to the carriers that have enjoyed the trunkline status. 
We made the distinction there, it would seem to me. 
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Mr. Burwewt. That is right, sir. 

I don’t see any legal question. When I went. to law school, I had 
always heard that Parliament could do anything, including legally 
making a man a woman; it was just a question of whether it was good 
for the public. I don’t see any legal problem. 

It seems to me as you point out, there is some precedent in special- 
type services; resort airlines, for instance, had a special deal. The 
helicopters have, the feeders have, and the whole purpose, it seems 
to me, of having the regulatory agencies to give it some flexibility 
to carve out things that are reasonable in an industry that moves as 
fast as this one does, rather than have just utter and complete rigidity 
back to 1938. 

Now, I won’t expound on it now, but in the future, sometime, this 
committee might want to mentally reexamine a little bit the idea of 
just routes from A to B like railroad tracks. I mean, they were just 
drawn from that, and what we have is a series of iron tracks up in 
the air, but with some terrific equipment, and the only really depres- 
sive thing to me, frankly, about the aviation industry is the equip- 
ment. The thing hasn’t kept up with it, that is for sure. 

So, all I am trying to say, why all this magic about just having a 
line from A to B and saying to the public, “You have to go this 
way or you are not going at all.” 

It seems to me the whole purpose is to try to convenience the public, 
not make it easy either for the Board or the big carriers or for us. 
So the more choices you give the public in how he wants to go, whether 
in a group or not in a group, or whether he wants to be crowded 
with cheaper price, why, it seems to me that is the desideratum. 

Senator Monroney. Kind of stand on their own toes for a while, if 
a person wishes to go from California to Florida, which would prob- 
ably be highly unlikely, I will say to my colleague from California, 
but we will say maybe from Florida to California, he still can’t com- 
plete his journey on one airline. He must either engage in an inter- 
change of planes or something, and this main through track hasn’t 
yet been built in the air after some 5 or 6 years because the CAB hasn’t 

een able to resolve all the conflicts between the scheduled carriers 
themselves seeking this route. 

Mr. Burwe i. That is right. It seems to me the same person might 
want to go in a different way on occasions. If you are broke, which 
is not a completely novel experience for a lot of us, you may want to 
take a coach and be crowded and uncomfortable, and if you are a 
little more flush, why then, you want to go on something else. 

Senator Monroney. Do you have any further questions? 

Senator Eneiz. I have no further questions. 

Senator Monroney. You had someone you wished to call ? 

Mr. Burwe tt. I wanted to call Mr. John Becker, if I may, who 
is president of Modern Air Transport, Inc. He was a Northwest 
captain many years ago. He knows a great deal about flying. 


STATEMENT OF JOHN P. BECKER, PRESIDENT, MODERN AIR 
TRANSPORT, INC. 


Mr. Brecker. Mr. Chairman, I would like to submit this prepared 
statement for the record. 
Senator Monroney. It will be made a part of the record. 
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(The statement follows :) 


PREPARED STATEMENT OF JOHN P. BECKER 


My name is John P. Becker. I reside in Murray Hill, N.J. I am the presi- 
dent of Modern Air Transport, Inc., a supplemental air carrier. I have been 
flying for 25 years and have been a captain on a scheduled airline for 7 years. 
During the war, I flew as a captain in the Air Transport Command in Alaska 
and the Aleutian Islands. I entered the supplemental air transportation 
business in 1952. At that time, we had nothing except hope to build on. 

In order to buy the Modern corporation and aircraft, I had to go deeply into 
debt and use every resource at my command in order to finance it. 

In the course of operating Modern, I feel that I have made a real contribu- 
tion to my country. Modern has logged more than 50,000 hours of flight time 
carrying common carriage passengers, charter parties, and military personnel. 
We have never had a fatality or accident. We have never had a violation 
against us for failing to observe any safety regulation whatsoever. 

At the present time, I am operating four C—46 aircraft which are used 
primarily in the transportation of military personnel for the Department of 
Defense. 

I have built up this business by personal, 7-days-a-week attention. I take 
a lot of pride in the fact that my airplanes are clean, comfortable, and in 
perfect operating condition. I have never had a black mark with respect to 
service, reliability, or performance. 

Mr. Chairman, what I want to do is to operate as a supplemental carrier 
in the fields in which the Civil Aeronautics Board found to be required by the 
public convenience and necessity. I have worked hard to build up this com- 
pany. For 9 years I have been an active participation in docket 5132 before 
the Civil Aeronautics Board. I presented evidence in that case. I was on 
the witness stand for 5 days. It was necessary for me to employ attorneys 
and go through a hearing which lasted much longer than I thought was neces- 
sary. After all the hearings and two oral arguments, both the examiners 
and all the members of the Civil Aeronautics Board found that Modern was 
well qualified, and a certificate was issued to the company. 

For some legal reason involving the language of the Federal Aviation Act, 
the court of appeals has said the Board cannot issue a certificate. I am not 
a lawyer, but I do know that no common carrier airline can fly without a 
certificate or exemption from the Civil Aeronautics Board. When the Board 
issued Modern an exemption, the court set the exemption aside. When the 
Board issued Modern a certificate, the same court set the certificate aside. 

I am told that the proposed legislation, which you are considering today, 
will enable the Board to issue me a certificate which no court can set aside. 
Members of the committee, all I want to do is to be able to continue this 
business which I have built with my bare hands, and I ask you to pass this 
legislation so I can develop the business without going through another 9 
years of expensive and agonizing litigation. 

Modern’s operation does not hurt anybody, and it does help the country. It 
is a good, safe, reliable service. I want to be able to continue to provide it. 

This country was built on, and still favors, the principle of free enterprise. 
The aviation business should be no exception. Under the conditions existing 
today, the Government should make every effort to encourage the growth 
and development of air transport services, creating a pool of trained person- 
nel available for any emergency which may arise. By enacting this legislation, 
you will enable not only my company but others to continue to expand their 
operations and the available airlift. 

Finally, Mr. Chairman, a great deal of the work of Modern has been in the 
carriage of military troops. All of us hope for a relaxation in world tensions. 
But until the atmosphere improves, Modern Air Transport will be available for 
defense, when needed, in a matter of hours. For our part, our readiness will 
not involve any legal technicalities. The only problem is whether we will be 
in operation at all without certification. 


Mr. Becker. I would just like to add to this that I have been in 
this business now for 25 years, flying for 25 years. I would like to 


stay in it. I hope that there is a need for small air carriers in this 
country and not be restricted to a certain operation of charter. 
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I feel that this country definitely needs the 10-trip authority be- 

‘ause we have to have diversification and various means of getting 
different types of business. Weare a little bit like the fire department 
at the present time. We can’t have our money invested in equipment 
that is available to MATS and the military only a few months out of 
the year. We have to have another source of business. 

If Congress so finds that we can only do charter work, I personally 
feel that they are not giving us anything at all because if we only 
have charter service, there is no need of going through any Board 
action. We could go to the FAA and immediately get a certificate 
and do the same thing as Congress would authorize us ‘to do with that 
kind of a bill. 

Senator Monronry. Your point is on the military traffic. Now, in 
your own operation, what percentage of your business, roughly, is 
military ? 

Mr. Becker. In our operation, the military, it is about 90 percent. 

Senator Monroney. Ninety percent. How much is ticketed / 

Mr. Becker. The charter, I would s say, would be about 10 percent. 
The common carriage is almost 100 percent of military business at 
the present time and during the winter months, when things are 
slow, we have dev eloped a route between Boston, New York, Balti- 
more, Philadelphia, Chicago, to San Antonio, Tex., and that has been 
the only thing that has kept this company in business during the 
winter months. 

Senator Monroney. In other words, in the off periods for your mili- 
tary traffic? 

Mr. Becker. That is right. 

Senator Monroney. You can’t shut down, can’t discharge the pilots, 
you have to have some way of keeping busy / 

Mr. Becker. That is right. 

Senator Monroney. Without the ticketed traffic; is that right? 

Mr. Becker. Right. 

Senator Monroney. This is not charter. I am not talking about 
military charter; I am talking about private charter. 

Mr. Becker. This is individually ticketed passengers but in our 
particular case they are recruits that are going to San Antonio and 
returning, on leave and so forth. 

Senator Monroney. In other words the average, which we have 
heard here several times, of only 20 percent of the revenue of these 

carriers being derived from ticketed services wouldn’t apply to any 
degree uniformly to all carriers or to all periods of time ? 

Mr. Becker. That is r ight. 

Senator Monroney. In other wor ds, they may be very busy in char- 
ter for 8 or 9 months and then if they ‘didn’t have anything ‘else to do 
during that off-period, they wouldn't ever be able to be in business 
to take charter again, either military or private ? 

Mr. Becker. That is absolutely correct. 

Senator Monroyey. You are operating today ? 

Mr. Brecker. Yes, we are. 

Senator Monroney. You have what type of certificate ¢ 

Mr. Becker. We are in this group of 25, having been recommended 
by the Board. 

Senator Monroney. So you are operating, so you wouldn't be 
affected by the language in the bill as the CAB submitted it? 
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Mr. Becker. That is right, Mr. Chairman. 

Senator Monronry. You would be entitled to the “grandfather” 
rights without question / 

‘Mr. Becker. We have operated continuously and I might say with 
a perfect record, without any violations from the CAB or the FAA 
during that time. 

Senator Monronery. Senator Engle, do you have any further 
questions? 

Senator Enete. I was interested in your statement you could go to 
FAA and get the right to render charter service. 

Mr. Becker. That is right. I can go to FAA tomorrow and make 
application for a certificate and it is called part 45, and I can go 
unrestricted charter without any jurisdiction from the CAB at all. 

Senator Ener. You are sure they wouldn’t be down to get you 
arrested and haul you into court ? 

Mr. Becker. No, sir. They could not do it. We have checked 
into this. 

Senator Enexe. I tell you I get more confused all the time. 

Mr. Burwe.t. Senator, I don’t like to argue with my own witness, 
but I don’t agree with him there. My understanding is that you 

‘an get what is known as a part 45 operator, and that is just—you 
pre actically write a postcard and say you have a piece of equipment, 
and so on, and that entitles you to operational authority. But, as you 
know, in concepts of all of this, the question is whether you hold 
yourself out to the public and the charter you were going to take 
out at Burbank, if you did it once, I don’t think you would get in bad 
trouble. But if you did it two or three times, then all these lawyers 
would say you are holding yourself out to the public and that puts you 
in air transportation, and you can’t be in air transportation without a 
certificate, and you haven't got a certificate, and therefore you are 
acriminal violator. 

Now, I think the only difference between me and Brother Becker 
here is that he says you can in effect hold yourself out to the public 
without getting into trouble and I say you can’t. You can take one 
trip, but 1 you can’t take any more than that without being in trouble. 
So we might get your charter out of Burbank, but they would cateh 
you if you tried to do it again. 

Senator Enerr. And that applies, I take it, to airplanes of 12,500 
gross or over ? 

Mr. Burweti. Yes. Now, of course, lower than that, you are a 
local air taxi operator, which, as I said yesterday, we just get these 
boys back in to running the gasoline pit and flying linen-cov ered air- 
planes, and that isn’t frankly ‘attractive to them : any more. 

Senator Enete. Thank you very much. 

Senator Monroney. 12,500 requires a DC- 3 

Mr. Burwewu. That is short of a DC-3, Senator. That would get 
you into a twin-engine Beech, wouldn’t if, John ? 

Senator Monronry. What I was wondering about was the right 
of a fixed-base operator who doesn’t engage in anything but air taxi 
flights, but for football games and things of that kind, could he use 
a DC-3 on air taxi service? 

Mr. Burwe vu. He could not. There have been several applications 
for exemption. Most of them have been stricken out. 











172 AMENDMENTS TO THD FEDERAL AVIATION ACT OF 1958 


Mr. Becker. But he could do it on part 45. 

Senator Monronery. But not much. 

Mr. Brecker. There is quite a bit of it. 

Senator Monroney. It is infrequent and this would apply. How 
about intrastate ? 

Mr. Burwe.u. Well, intrastate, I believe, is different. 

Senator Monronry. You could use a DC-3 as long as it didn’t fly 
over the border? 

Mr. Burwex.. That is right, sir. 

Senator Monroney. All right. Thank you very much. 

Mr. Burwe.u. Senator, there is one last request for indulgence. 

Mr. Jesse Stallings, who is president of Capital Airways of Nash- 
ville, which is a substantial supplemental, has three words to say, 
Mr. Stallings has been in this business about 25 years. 


STATEMENT OF JESSE STALLINGS, PRESIDENT, CAPITAL AIRWAYS 


Mr. Srauiryes. I am Jesse Stallings, and I am president and 
founder and principal stockholder and do most of the work of Capital 
Airways. 

Capital is one of the larger so-called supplemental carriers. We 
operate 22 transport type aircraft, 5 of Shick are Constellations, 
The others are DC-—6’s and D-3’s. Last year we grossed, that is, 
Capital Airways and two wholly owned affliated companies, grossed 
something over $12 million. 

I have been a pilot for 32 years. For 14 of those years, I was 
captain with American Airlines and I have been operating Capital 
Airways now for 141% years, since just after the war. 

The one point I would like to clarify, if I may, the question was 
raised yesterday by innuendo, the way I took it, that we were ex- 
ploiting our employees to be able to run this low cost service and I 
take issue with that. We employ approximately 350 people, 150 of 
whom are pilots and copilots. Our pilots are all members of ALPA 
and we have aircraft commanders who make as high as $2,500 a 
month and we have many employees who have been employed by our 
company for over 12 years. 

So I think there is a certain amount of stability fact and in fact I 
could attain a lot of stability on $2,500 a month, and frankly, that is 
more salary than I take out of the company. 

Senator Eneie. Of course there is more incentive you get, too? 

Mr. Sratuines. Yes, sir; I am aware of that. 

Senator Monroney. We have limited certificates, too. 

Mr. Stratuines. We operate a relatively large company in this in- 
dustry and of course the uphill fight has been that we can’t line with a 
certificate or without any place in the air transport industry. We 
could not get equity financing, so of course it requires credit financing, 
and frankly , an awful lot of deficit financing, too, along that line. But 


I did notice a very different change in atmosphere, particularly of 
our banks, after we were given supplemental certificate, and I think 
that it would alleviate, well, it did alleviate a number of our financial 
problems, just have a place in the air transport field. 


It gave us some permanency there. Capital was granted a supple- 
mental certificate for a 5-year period. 
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Senator Ener. You are stewing in the pot with 20 who would get 
the benefit “grandfather” clause in this bill ? 

Mr. Srauuines. Yes, sir; that is correct. And that is where I feel 
we would be badly hurt, in fact, it would put us out of business unless 
we can get a certificate. 

And I just wanted to clarify that one point about the stability of 
our employees and we will, for instance, our maintenance employees 
are not organized. However, we do pay better than the going union 
rate for mechanics and maintenance personnel. 

There is another question that was raised that I would like to 
attempt to clarify which is the matter of whether our maintenance 
standards are equal to those of the certificated carriers and, in my 
opinion, I think that the regulations that we operate under mainte- 
nancewilse are even more stringent than, for instance, those that Amer- 
ican operates under. 

I operate one type of Constellation similar to which Eastern oper- 
ates and on that particular airplane, I have to overhaul my engines 
at. 1,700-hour intervals whereas Eastern Airlines is allowed to operate 
their engines 2,200 hours, the same engine. And most of our Con- 
stellation operation is oversea flying, long range, where the engine 
doesn’t take the beating, for instance, it takes on a local service type 
of operation, which Eastern uses these particular Constellations on. 

Frankly, the way we cut these costs, we do it through very close 
management. And, for instance, myself, I hate to keep making a 
personal reference, but I supervise maintenance and operations, and 
handle a little of the legal work; and do many other varied things, 
and that is the way we keep ourselves going and costs down to a very 
minimum. 

And since I think a rule of thumb for most of the larger certificated 
carriers, their indirect costs are 100 percent of their direct costs where 
ours are less than 15. I believe that those are the questions I wanted 
to clarify and I would like to thank you, Mr. Chairman and members 
of the committee, for allowing me to appear here today. 

Senator Monroney. I believe you said you had 300 employees? 

Mr. Sraturnes. About 350, Mr. Chairman. 

Senator Monrongy. May [I ask, if these lines were discontinued, as 
an oldtime pilot yourself, do you think there are any berths within 
the scheduled airlines which your pilots could occupy in view of the 
60-year age limitation that has been imposed on airline pilots? 

Mr. Sratirines. No, sir; I don’t believe there would be. One thing, 
most of our pilots would be overage to start as a junior copilot, which 
they have to do with the seniority system with the scheduled carriers. 

Senator Monronry. No matter how many hours he may have as a 
command pilot, but still if he starts in on an airline, he would have 
to take a copilot job? 

_ Mr. Sratiines. Have to start right at the very bottom of the sen- 
lority list and work themselves up, and I believe in American at the 
present time, I believe the age limit is 27 for a copilot, maximum. Of 
course they try to employ men younger, try to get Air Force graduates. 

Senator Monroney. That would eliminate most of your captains 

from employment as copilots? 


Mr. Srauiines. Yes, sir; it would, because most of my captains are 
35 and older. 


57230—60 12 
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Senator Monroney. Wartime pilots, I presume? 

Mr. Sratiincs. The majority were. It isa highly specialized flying 
job, Mr. Chairman, irregular flying that they do, going in every where 
all over the world. 

Senator Monroney. How about your maintenance people, your 
skilled maintenance people; are they about mostly all 35 or so, too, 
from war service ¢ 

Mr. Srauiines. No, sir; I would say we have many of the people 
in our maintenance department who are younger men than that, the 
late twenties. Of course, there would be a place for those men; they 
are in great demand because the majority of them hold mechanics’ 
licenses issued by the FAA. So they would have no problem at all, 
In fact, the big problem is hanging onto them. 

Senator Monroney. Yes, sir. 

Mr. Burwetit. Mr. Chairman, Mr. Stallings for several years has 
had the Logair contract for the Air Force. “You might. possibly be 
interested in that. 

Mr. Sratiines. We were, I believe, the original carrier on Logair 
system, if you are familiar with that, Mr. Chairman. It is a military 
contract airline checking various military bases, and particularly 
the SAC bases and, on that, we are presently operating 15 C—46 air- 
craft, freighters, and we are flying that right at 11 cents per ton-mile 
as against commercial rates of something “right near 20 cents a mile. 

Senator Moroney. You do get a little help on your gasoline and 
things of that kind ? 

Mr. Srauirnes. We get the fuel at Government acquisition costs 
and, of course, we don’t have landing fees, that is true, but still a very 
low rate. 

Senator Monroney. Yes. 

Mr. Sratuinos. It saves the military many hundreds of millions of 
dollars in the pipeline of expense of items. 

Senator Monroney. Of course, there was testimony this morning 
that the Defense Department would not consider Logair or contract 
military carriage unless the bidders were certificated. Is that a 
new rule? 

Mr. Srauuines. I don’t think so. I think that you could bid Logair 
under the present military requirements with a part 45, and I would 
be glad to clarify that 45 situation, if I may, Senator, since I have 
had some experience. 

Senator Monronry. We would like to have that. 

Mr. Srauiines. You can, of course, take military charters and 
perform any type of military flying with a part 45 operation. How- 
ever, I have reason to believe that is going to be changed. Of course, 
you could fly intrastate, which I at one time ran an intrastate airline 
in Tennessee under a part 45. 

Senator Monroney. Some of us on the committee have complained 
much about the part 45 being a mere exemption. It is not a certi- 


fication of any kind, and doesn’t find a arrier fit, willing, and able 
in any degree, and we felt that the screening done by the CAB in 
long hearings and qualifications that were studied and performance of 
the ‘line me: int that this was in the direction of better safety and better 
performance, more stability of the industry that part 45 operators 


were, who, as I understand it, have only the right to carry private 
contract carri: ige. 
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Mr. Srariines. Yes, sir. That is correct. Of course, they meet the 
same maintenance standards when they receive FAA part 45 certi- 
ficate or operating certificate that we do. However, we are in a very 
definite competitive disadvantage due to the fact they do not have to 
file tariffs and do not have to ¢ omply with tariff regulations of the act. 

Senator Monronry. You don’t, either, when you are bidding 
military / 

Mr. Sraniines. We are exempted, of course, on military. 

Senator Monroney. How much ticketed traffic do you handle? 

Mr. Sratiines. At present, we are not operating any. Up untila 
few months ago we were operating New York to Miami and Chicago 
to Miami. We have sold during the summer season 60-some-odd 
Atlantic charters and, for that reason, we had to pull our equipment 
out. As has been brought out on previous testimony, of course, the 
key to the type of business we operate is flexibility and ‘diversific ‘ation, 
and you just have to have a change of pace, Senator, to stay ahead of 
the sheriff, so to speak. 

Senator Monroney. Do you have any further statement ? 

Mr. Straturnes. No, sir. 

Senator Monroney. Thank you very much for giving us the advice 
on this matter. 

Do you have any further witnesses, Mr. Burwell / 

Mr. Burwett. I don’t think so, Mr. Chairman, except I would like 
to have the following statements inserted in the record : 

Douglas T. Bell, president, Associated Air Transport, Inc.; F. 
Alfred Blatz, president, Blatz Airlines, Inc.; Harold D. Cope, vice 
president of All American Airw: ays, Inc.; and W. W. Ladwig, director 
of supplemental operation of Johnson Flyi ing Service, Inc. 

Senator Monroney. They will be inserted in the record. 

Mr. Burwe i. Thank you very much. 

(The statements follow: ) 


STATEMENT OF DouGLAs T. BELL, PRESIDENT, ASSOCIATED AIR TRANSPORT, INC. 


My name is Douglas Talbot Bell, president and general manager of associ- 
ated Air Transport (Associated), and on behalf of Associated, I wish to express 
my appreciation for this opportunity to express my company’s views on a matter 
of very deep importance to the future of the supplemental air carrier industry. 
I have been engaged in aviation ever since 1989, when I became an apprentice 
at the Utica (N.Y.) Municipal Airport. Then, in 1942, I establish an aircraft 
repair shop at Detroit, Mich., located at the city’s municipal airport. This 
establishment performed maintenance on all types of aircraft, a considerable 
portion pursuant to military contract. I entered the U.S. Naval Reserve in 
1944 and during my service was attached to various Navy Air Transport 
Service (NATS) squadrons. Upon my discharge in 1946, I reactivated my re- 
pair shop, which 1 operated until 1948. Thereafter, I entered the field of ir- 
regular, now supplemental, air transportation as a pilot with Nationwide Air 
Transport based at Miami, Fla., eventually becoming chief pilot. Upon the 
merger of Nationwide, in 1951, with Resort Airlines, I became chief pilot and 
later director of operations of that company. I left Resort in December of 1954 
in order to begin studies for a degree in aeronautical engineering at the Uni- 
versity of Washington. I interrupted my studies in the spring of 1955, and 
served for a brief period as pilot for All American Airways, Ine. Later in 
the year I established Bell Aviation, Inc., an aircraft delivery service which 
delivered multiengine military surplus aircraft throughout the world. There- 
after, in 1956, I acquired a controlling interest in Associated Air Transport, 
becoming its president and general manager. 

I am the holder of an FAA airline transport pilot’s certificate rated on 
DC-3, DC-4, C-46, and Lockheed Lodestar aircraft; ta FAA flight instructor's 
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rating on both airplanes and rotocraft; and an FAA airframe and powerplant 
certificate. I am also an FAA certified ground school instructor with ratings 
in navigation, aircraft, aircraft engine, civil air regulations, meteorology, and 
radio navigation; an FAA certificated aircraft dispatcher; and an FAA cer- 
tificated flight engineer. I have 11,000 hours in flight experience which has 
been accumulated throughout the world. 

Associated Air Transport is one of 25 supplemental air carriers whose cer- 
tificates were declared invalid by the U.S. Court of Appeals for the District 
of Columbia. Our base of operations is located at the Miami (Fla.) Inter- 
national Airport, where we employ 30 people, a figure which has ranged as 
high as 45 during peak traffic seasons. As of January 1 of this year, our 
fleet consisted of four C—46 passenger aircraft and three C-46 cargo aircraft. 
Our present fleet consists of one DC-4 aircraft (oversea version) three C—46 
passenger aircraft, and one C-46 cargo aircraft which we hope to augment very 
shortly with an additional DC—4 oversea plane. 

We believe, Mr. Chairman, that our company typifies the type of flexible 
and diversified operation which the Board envisioned in certificating us for 
continued supplemental air service. Thus, since our full reactivation of opera- 
tions in June of 1957, we have been an active and regular participant in 
domestic commercial troop movements for the Military Establishment. Dur- 
ing the same period we have performed a considerable number of cargo charter 
flights to various points in the Caribbean and Central and South America and 
occasional passenger charters to Mexico and pursuant to exemption authority 
from the CAB. We have also transported a considerable number of college 
athletic groups within the United States. 

One of the outstanding examples of Associated’s flexibility may be found in 
our performance during the 1959-60 winter months of vegetable charter flights 
between Florida and Andros and Abaco Islands in the Bahamas. It is this 
type of operation which illustrates the need for the continued existence of the 
supplemental carriers. Thus the energies and resources of the certificated 
route carriers must, of necessity, be utilized in the development of their routes. 
This being the case, it is manifestly unlikely that they could make available 
sufficient aircraft for proper performance of such specialized services. 

Nor have our activities been by any means exclusively confined to the charter 
field. We have utilized our authority for limited individual passenger service 
in order to alleviate the needs occurring during peak seasons of the year (i.e., 
the Christmas season in the New York-Miami and Chicago-Miami service). In 
further implementation of its 10-trip authority, Associated frequently has set 
up special scheduled flights in order to accommodate furloughed military per- 
sonnel and other similar groups. These flights have all been performed at a 
fare structure substantially below those offered by the trunk air carriers who 
have so vigorously fought our individual flight authority. 

Our plans for the future contemplate the acquisition of pressurized equip- 
ment such as DC-6 and Super Constellation aircraft and the expansion of our 
operations to include the performance of transatlantic passenger charters, 
oversea augmentation flights for the Military Air Transport Service, and domestic 
Logair cargo movements for the Air Force. 

I am here today, Mr. Chairman, to urge the enactment, in their entirety, of 
the legislative recommendations presented by the Civil Aeronautics Board which 
would authorize the issuance of certificates of public convenience and necessity 
for supplemental service, without regard to terminal and intermediate points. 
It is only through this legislation that the impediment to the healthy growth of 
the supplemental air carrier industry can be removed. Thus the protection 
and dignity afforded by the certificate is absolutely indispensable if the industry 
is to achieve any degree of success in obtaining the financing necessary for the 
acquisition of modern aircraft and the contemplated expansion of operations. 
For many years the uncertainty of our status and future has hampered us in 
obtaining working capital, This same factor has strongly militated against 
our acceptance by a substantial portion of the traveling public, including 
charter groups and individual passengers. Certification will also facilitate the 
obtaining of the necessary permits from those foreign countries into which our 
diversified operations have carried us. It is the position of Associated Air 
Transport that its very survival is dependent upon its ability to participate in 
both charter and individually ticketed air transportation and that legislation 
should authorize the issuance of certificates covering both of these vital areas. 
The point to be made is clear. If our supplemental fleet is to effectively perform 
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in the interests of national defense and serve as a ready reserve capable of 
immediate mobilization, we must be able to achieve full economic utilization 
of our aircraft. This cannot be assured absent the authority to perform indi- 
vidually ticketed flights. There have been countless occasions when we have 
performed military and commercial charter movements with no assurance that 
a return payload could be obtained. It is in this connection that the authority 
for individual sale service is so vital to our continued existence. This authority 
allows us to set up special flights on which we can sell tickets to furloughed 
military personnel and members of the traveling public whom we could not 
properly accommodate under the charter portion of our authority, thus assuring 
us of the necessary payload on the return portion of the journey. 

In summary, Mr. Chairman, Associated Air Transport, Inc., strongly urges 
the enactment of legislation at this session of Congress which will empower 
the Civil Aeronautics Board to issue certificates of public convenience and 
necessity for all facets of true supplemental service, both charter and indi- 
vidual sale. In view of the importance of this matter, both to Associated and 
to our industry, I greatly appreciate this opportunity to set forth the views of 
our company. 


STATEMENT BY W. W. LApwiG, DIRECTOR OF SUPPLEMENTAL OPERATION OF JOHNSON 
FLYING SERVICE, INC. 


The Johnson Flying Service is, I’m sure, the oldest established carrier in the 
supplemental class, as Mr. Johnson started the business in 1924, which was 
even prior to most of the scheduled carriers. The company has a record of 
successful operation continuously since that time. The company has scrupu- 
lously adhered to the Board’s economic regulations since they were established 
in 1938 and lived within the law for the 14 years preceding the enactment of 
the Civil Aeronautics Act. Therefore, during its 36 years of operations, the 
Johnson Flying Service has demonstrated its willingness and ability to operate 
successfully and abide by administrative authority. 

Our company gives year-round employment to 45 people, and we have around 
60 people during the summer season. Our payroll for the year of 1959 was 
$234,893.70. We own and operate 31 fixed-wing aircraft and 3 helicopters. 

From the Johnson Flying Service experience, it seems to prove beyond the 
shadow of doubt the need for the supplemental air carriers to furnish the 
irregular and charter service demanded by the public. Between the period of 
October 1959 and April 1960, our company has completed 29 charter trips and 
we have at the present time 12 confirmed future trips, and we have quoted 
on 6 more futures, which we are sure of getting. No doubt there will be more. 

It seems inconceivable to us that the laws of our free enterprising Nation 
would place a company of this kind in jeopardy. We vitally need this business 
to enable us to support our pilot and repair crews and, of course, hope to 
improve on our equipment to better serve the public. We strongly urge the 
Congress to pass the necessary laws granting the Civil Aeronautics Board 
authority to certificate the carriers they have already found qualified, willing, 
and able. 


STATEMENT OF F. ALFRED BLATZ, PRESIDENT, BLATZ AIRLINES, INC. 


My name is F. Alfred Blatz. I reside in Los Angeles, Calif., and am president 
of Blatz Airlines, Inc. I entered the aircraft field in 1942 when I was asked 
by Firestone Rubber and other aircraft companies to develop parts of the 
bulletproof tank to make it effective. At that time I developed approximately 
20 patents by which the tank was made effective and usable for combat purposes. 
I operated two plants for the duration of the war. Because of my interest 
developed during those years in the aircraft field, I decided to buy surplus 
aircraft from the Government and build them into airliners. 

In 1947, I organized Blatz Airlines, Inc., in connection with Kathryn M. Blatz, 
my wife, and since that time have operated the company in supplemental air 
service. 

Operations were commenced in 1947 with offices at the Long Beach Airport. 
The early operations consisted of charter flights in the local area and flights to 
La Paz, Baja California. Flights were also operated to the San Francisco- 
Oakland area, and to Las Vegas, Nev. Aircraft were chartered by Las Vegas 
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hotels for a few flights. Orchestras, football teams, and other sports organiza- 
tions were transported. 

Later the company operated transcontinental flights from Long Beach and 
Los Angeles airports to New York and other eastern points via Kansas City, 
Chicago, New Orleans, and other points. Flights from Burbank to Oakland 
and from Burbank to San Diego were operated on a daily basis, and the com- 
pany leased a second DC-3 airplane to accommodate the additional traffic it 
developed. Round-trip flight transporting construction workers employed in 
the Pacific Ocean islands were operated between San Francisco and Chicago, 
and flights were made from San Diego to eastern and southern points in the 
United States, and return, transporting servicemen on a charter group basis. 
For 4 to 5 years, Blatz Airlines, Inc., was engaged in the military CAM busi- 
ness, flying throughout the continental United States and coast to coast. 

Its operations today consist primarily of charter flights in intrastate air 
transportation between Burbank and Oakland, Calif., and Burbank and San 
Diego, Calif., and interstate flights on a charter basis and on a common carriage 
basis from San Francisco and Oakland, Calif., to Reno, Nev., and from Burbank 
and Long Beach, Calif., to Las Vegas, Nev. These latter flights were solely 
on a round-trip basis. 

We now have five airplanes flying and will acquire another airplane this 
summer. 

Our safety record since inception of operations in 1947 is perfect. 

Some of the important benefits which flow from holding a certificate of public 
convenience and necessity from the Civil Aeronautics Board are: 

(1) Many companies and persons will do business only with certificated 
earriers. This is particularly true of the movie studios. The insurance on 
movie stars is often restricted so that it is not valid if flights are made on non- 
certificated carriers. 

(2) Insurance rates on our aircraft are lower if we hold a certificate. If 
we did not have a certificate, we would have to pay $12,000 per year more 
for insurance on a fleet of five airplanes. 

(3) With a certificate we know that we have something which will be of 
a permanent nature. Without a certificate it is much more difficult to obtain the 
necessary financing to continue to expand our operations. Bankers and others 
want to do business with certificated carriers and do not readily understand 
the technicalities involved if a carrier does not have a certificate. 

Blatz Airlines was found qualified by the Civil Aeronautics Board to hold 
a certificate. But. the court of appeals’ decision shows that there is a part 
missing from the Federal Aviation Act. Certainly, the Civil Aeronautics Board 
should have the authority to issue a certificate for the type and character of 
service which it finds that the public convenience and necessity require. and 
which we have operated for many years. Without such authority we might 
as well not have had our 9-year hearing, docket 5132, before the Civil Aero- 
nautiecs Board. 

I am surprised that the Air Transport Association is opposing the bill which 
would give the Board the necessary power to certificate a needed service. The 
Air Transport Association seems to think that this legislation is another 
vehicle for trying parts of docket 5132. It is most inconsistent in its position. 

When Mr. Tipton testified on Monday, he said, “I would like to emphasize 
our belief that the bulk of the 25 carriers to whom the Board purpérted to 
issue supplemental certificates are blameless of the sort of misconduct which 
blackened the name ‘nonsked’ and are no doubt fit for future operations under 
appropriate regulatory authority.” 

Then, he proceeds for five pages to discuss the sins and misdeeds of the so- 
called nonscheduled air carriers which the Board did not find fit and qualified. 
All of this tirade is immaterial to the issues before you, because this legislation, 
it seems to me, is carefully drafted so as to authorize the issuance of certifi- 
cates only to those carriers the Board finds fit and able after hearing. I 
realize that this cannot be stricken from the statement on behalf of the Air 
Transport Association, but I want to urge again that it is wholly irrelevant 
to the legislation pending before you. 

The proposed legislation is not a major change in the Federal Aviation 
Act. It merely enables the Board to treat the supplemental carriers as they 
should be treated and as the Board has found the public interest requires. 

It appears to me that this committee should not attempt in the short time 
before the adjournment of the Congress to review the entire record in docket 
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5132. The Congress has created the Civil Aeronautics Board for the purpose 
of deciding what the public convenience and necessity require. The Board 
has done this as a result of lawful regulatory hearings. The only thing 
which the Congress is now asked to do is to include a section in the act 
which will enable the Board to do what the public interest requires. 

All that this legislation does is to enable us to continue in business. If 
the court’s decision becomes effective on June 5, then, as the Chairman of 
the Board has told you, there is a question of whether we can continue under 
either a certificate or an exemption. In other words, if this legislation is 
not passed, you may have put us out of business after we have served the 
Government and the public for over 13 years. 

I therefore urge you to report this legislation favorably and promptly. 





STATEMENT BY HaAROoLp D. Copr, VICE PRESIDENT OF ALL AMERICAN AIRWAYS, INC. 


My name is Harold D. Cope, vice president of All American Airways. Be- 
fore beginning, I would like to express my gratitude to this committee for 
making possible this opportunity for the supplemental air carrier industry to 
testify on the matter before us. 

Basically, I believe, that this committee must decide if the American 
tradition of free enterprise applies to the air transportation industry. When 
it comes to fighting and dying for our American way of life and its traditions, 
no division according to race, creed, color, religion, or size is evident. This 
same undeniable right of fighting and dying on the battlefields is also the 
basic fundamental foundation of our great American business tradition of 
equal and dignified rights to each and every American to pursue his chosen 
business endeavors. 

The supplemental air carrier industry has been steadfast in this belief and 
has proven that there is a need for our class of air carriers. The industry has 
fought a long, hard, uphill battle for many years to obtain a legal, and dignified 
certificated status. The need for the supplemental service was first recog- 
nized shortly after World War II by a few farsighted and energetic veterans. 
These pioneers, using Government surplus DC-—3’s started a form of air trans- 
portation the like of which was unknown. As in any business, as the demand 
for the offered service grew, so did the problems of progress. Expansion into 
new and better types of aircraft were needed to meet the demand; operating 
techniques had to be revised; merchandising methods were improved; and most 
important of all was the ever-increasing need for a certificated status. 

The Civil Aeronautics Board finally saw that to fulfill its obligation to Congress 
and the traveling public and to foster and promote a sound air transportation 
system, some disposition had to be made on the role of the supplemental 
industry. 

After years of investigation and miles of written record, the Civil Aeronautics 
Board found, and I quote: 

“The objectives of the act and the practice of Congress and the board with 
reference thereto all point toward certification in preference to exemption in 
this case. For the Board found in its 1955 decision herein that supplemental 
air carriers were a significant part of the Nation’s air transportation system and 
that its policy should be directed toward their ‘continued healthy growth.’ 
There is on doubt that the ability of a carrier to provide service is fostered by 
an authorization embodying the stability, dignity, and protection of a certifi- 
eate rather than an exemption. And where, as here, there has been a long 
history of service and public benefits flowing from the operations of a class of 
exempted carriers which are of considerable aggregate economic importance, 
certification in a natural and appropriate method of furthering the objectives 
of the acts.” (Docket 5132, pp. 5 and 6.) 

Congress sees the need, the Civil Aeronautics Board sees the need, and the 
supplemental air carrier industry sees the need for a legal, dignified certificated 
status for a class of air carriers that the air transportation public demands. 

Why is it so important to the future of the supplemental industry? Aside 
from the dignity and stability of a certificate that is recognized by the customers 
of air transportation, there are practical reasons ; such as obtaining financing for 
expansion, purchasing power with respect to gasoline contracts, and lower 
insurance premiums. 
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This industry isn’t without its internal problems. However, the supplemental 
air carrier industry has not been negligent in its duty to our country or the 
many supporters of the industry. We have always been ready, willing, and 
able to serve the country’s air transportation needs during both peace and 
war. We have compiled a great safety record. And last but not least, to 
date this industry has been an example of our country’s system of free enterprise. 

Mr. Chairman and members of this committee, we respectfully request fair 
and permanent legislation that will provide the means of asserting the will of 
Congress, the Civil Aeronautics Board and the traveling public in the matter 
of continued, healthy growth of the supplemental air carrier industry. 

Senator Monroney. Thank you for this edification and for bringing 
these operators here to tell us in their own words of their problems. 

We have asked Mr. Tipton, the president of the Air Trans- 
port Association, to return for questions, and if you have nothing 
further, we will hear from him at this time. 

Mr. Tipton, we welcome you back to the witness chair, which is a 
rather familiar office for you in front of this committee. I have 
read most of your statement and am I correct in the assumption that 
you feel this issue turns on the fact that nothing less than a full and 
complete and total certificate is permitted under the Federal Avia- 
tion Act and has so been found by the courts that there is no justifica- 
tion at this time for changing it? 


STATEMENT OF STUART G. TIPTON, PRESIDENT, AIR TRANSPORT 
ASSOCIATION, WASHINGTON, D.C. 


Mr. Tirpron. Perhaps I had better state it this way: We believe 
strongly that the Civil Aeronautics Board should not be given the 
power in connection with any certificated carrier to restrict its 
schedules, equipment, or its accommodations. We do not oppose or 
question the right or power of the Civil Aeronautics Board to issue 
a certificate limited to a class of service as they have done so much 
in the past, limited to cargo, limited to helicopters, limited to all- 
expense tours, in one case, limited to class of service. But within that 
class of service, the c arrier is permitted and can’t be prevented from 
operating within the scope of his certificate as much service as he cares 
to operate. 

Our position on that is that it is a bad thing for the Civil Aero- 
nautics Board to have that power, as it was found to be bad when the 
ori — act went through. 

I noted Mr. Burwell’s comment that in taking this position we 
are being insincere with the committee. We are doing this with 
our tongue in our check. I want to challenge that directly because 
that is not the case. 

We are talking about a whole system of regulation which is going 
to be with us for a long time and has been with us for a long time. 
Limitation of schedule just will not work and should not be put 
into the law, because if you give a man a certificate, he ought to be 
permitted to operate the schedules for which he can develop the 
traffic. 

We have supported the grant under this legislation to those carriers 
that are fit, willing, and able of charter certificates. Within those 
certificates they ought to be able to operate all the charters that expand 
their business and buy new equipment or use old equipment 
depending on what they want to do. But the extension of this 
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power to fix schedules doesn’t merely deal with the question of the 
supplemental carriers that are before the committee now; it deals 
with the whole regulation of air transportation. There are many 
certificates that are now temporary that can be changed to supple- 
mental and the carrier regulated as to his schedules and equipment. 
And it could very easily happen. 

Senator Monroney. I am not a lawyer and you are well aware 
of that. But is it your position that one of your objections—and 
this is I don’t think a major one—one of your objections is because 
the bill would permit a limited certificate for this type of carrier 
as to schedules and routes and frequency of service on routes that 
this would give the Board the power to impose the same restrictions 
or limitations on American Airlines or United or Eastern or Delta ¢ 

Mr. Trreron. If they have received a new certificate over a route, 
and now trying Southern Transcontinental, which was mentioned 
already here this morning, I think, whenever a new service is put 
on a long route that is being served, as far as the definitions in. this 
bill are concerned, it could be supplemental because it is in addi- 
tion to existing service. 

Senator Monroney. This could be very easily corrected if the draft 
bill doesn’t clearly specify somewhere that it would require no im- 
pingement on regular route carriers. I don’t think the committee 
is even remotely concerned with giving the right to the Board to 
impinge on frequency schedules and other things on the regular 
trunk scheduled lines. 

I can’t see the cogency of the fact that if limited certificates were 
granted to a completely different class of carrier, that this would 
put on an automatic impingement, as to others or that this bill would 
give them any power or should give them any power to do that for any 
of the lines you represent. 

Mr. Trrron. I, for one, don’t see how you can say that the Board 
can limit the schedules of one class of carriers, and so drastically and 
as so drafted couldn’t apply to others because there will be new car- 
riers. There have been, when I came with the ATA some years ago, 
there were 18 carriers certificated, members of the association. Now, 
there are 48 or 49. 

Senator Monroney. Well, that is counting the feeders. There have 
been no new entries in the trunklines. There have been fewer trunk- 
line carriers, I believe, since 1938 and there will be fewer next year. 

Mr. Tipton. As far as entry into the trunklines, of course, the trunk- 
line classification itself is an arbitrary classification, since most of 
the local service lines are larger now than the trunklines were when 
they were first classified that way. We have all local service, we 
have in addition transatlantic carriers, we have additional carriers 
in the Caribbean, many of the carriers that started out running a 
nonscheduled service have become certificated carriers over the route, 
operating without restrictions on their schedules, in low these past 
years, and it is our position that if we need new individually ticketed 
services over a particular route, a need for that service should be 
approved and the carrier that proves the need and proves that he is 
fit should get the route. But once he gets it, he should be able to 
compete over the route as he sees fit. 

Senator Monroney. I am reminded of the Southern Transconti- 
nental case, though, that they should live that long. 











182 AMENDMENTS TO THE FEDERAL AVIATION ACT OF 1958 


Mr. Tirron. That has been a hard scrap, but the process Congress 
laid down for granting certificates of public convenience and neces- 
sity and for which all carriers in the industry are bound authorizes a 
proceeding before a certificate is granted and proof of need. Now, 
inevitably, that leads to proceedings. 

I must confess that it doesn’t seem to me to lead to proceedings as 
long as some of the proceedings have been, but that is the process 
that applies to people in the air transport business. And I think 
we just have to decide that is the process and apply it or reexamine 
the whole business. Because the idea of having an extremely flexible 
air transport industry in which people can go anyplace they want to is 
an attractive idea. It would be attractive, I guess, to some of my mem- 
bers to be able to go anyplace they wanted to, but the Congress has 
not laid it out that way and we can’t have two systems of regulation 
in the same industry. 

Senator Monroney. Well, I am not so sure. But I certainly know 
that is the position that has long been held by the ATA and this is 
not a strange matter before the Board or before the committee. This 
is not something that has just suddenly come up. It has been accent- 
uated by the death sentence that was imposed on this small group of 
irregular carriers. What Congress has done, it can change. While 
you very cogently quote the hearings and the committee report of the 
75th Congress, that, prohibited limitation on schedules it is well to 
recall that this was the year—it was the Congress before I came— 
that this was about 22 years ago, and we were flyi ing the dogleg to the 
landing field where the Pentagon now sits, in ‘the miraculous plane 

called the DC-3, and I don’t believe that C ongress or the air industry 
either are going to be completely static. 

This is the ‘problem that faces the committee. We hope we can 
make a wise choice in this matter, but we see from changing air- 
ports and changing planes which require certain modifications, that 
could be done without transgressing on your primary objection that 
a limited certificate over here with supplementals would be limited 
certificates and the violation of the rights that are now enjoyed by 
the trunklines are two different things. 

The Congress can come in any time and change the basic law. In 
fact, we have had strong pressures, as you are well aware, that since 
the trunklines do not now require subsidy, that this obsolete part of 
the law should be ripped out, and perhaps it should. 

But these are things that you have to meet along with changing 
penvarae 

I didn’t see you report any statistical basis for the grave damage 
that I heard about so much that would occur if these men were given 
this right to fly irregularly. Now, do you have any statistics to ‘show 
the vast increase of this traflic of ticketed passengers, which is the 
primary thing you say would be unfair and have a dangerous effect 
on competition ? 

Mr. Treron. First, on change. Clearly, the Congress has the 
authority to change as it sees fit. and when it decides something ought 
to be changed, then it ought to be changed. I would be the last one in 
the world to say that we should try to hold ourselves to a principle 
that is 20 years old unless that principle has been tested and found 
to be a good one. If that is the case, then it should not be changed. 
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There is nothing wrong with the principle simply because it is 22 
years old. 

Second, on the question of diversion, the statistics we have ae 
respect to the individually ticketed passengers within the past yea 
are, I believe, contained in our statement, and they demonstrate that 
a large part of the work done by the supplementals has been in charter 
operations. I don’t think that we can reach decisions; surely we 
can’t reach decisions as to what is right here by looking ‘at the past. 
What you have to look at in determining what should be the law 
for the future, and what we see before us is this, that 25 carriers 
have been certificated and authorized to operate 10 trips a month 
between any pair of points they choose. Now, the air transport 
industry at the present time is a highly competitive industry. It has 
been so recognized by a large number of people. We have duplic 
ting service ‘all over the country, over any high-volume point in the 
country. We have erm service. ‘This service has been spe- 
cifically authorized to meet a public need and there is a great deal 
of it. Some of the carriers are finding it a little difficult to get along 
on the routes that they have. If they meet an onslaught of a large 
block of individually ticketed transportation here author ized, and 
there is no reason to think under this legislation under the Board’s 
original decision why that wouldn’t take place, then the diversion 
that we have seen up to now is a very modest thing compared to the 
potentialities of this, and it is that that we have to look at. 

I haven’t the slightest doubt, and we have put forward in our 
statement the fact that the supplemental carriers have considerable 
equities in this situation. They have received the certificates, the 
certificates have been knocked out, and we have not opposed provision 
for seeing to it that those certificates are gotten back. 

We have opposed the notion that the individual ticketed authority 
not be granted, but I do think that the carriers that are certificated 
over those routes have some equities in this matter, too. And the 
financial problems with which these carriers are faced at the present 
time are very considerable. They have tried to take a major step 
in the development of this industry, and to provide a good public 
service in the process they have committed themselves to some very 
large amounts and I think that situation is entitled to the considera- 
tion of Congress as well as the situation that the supplementals now 
find themselves faced with, and I believe that the suggestion we have 
made provides an accomodation between the equities of both parties 
resulting in a scope of operations which is firm and fixed and reliable 
so that both parties can do their work and do it well. <A charter 
certificate, which is firm, is a tremendous improvement over the 
dubious rights the supplementals have had in the past. 

I was interested in the president of Capital Airways discussion here 
today. He has been for many years a charter operator in this field 
and he has done well at it and as far as our proposal is concerned, 
Capital Airways, if they have passed the fitness standard by the 
Board, and I believe they have, would receive a charter certificate, 
which is a considerably solider basis for an established business than 
the one he has now or the one he has under the certificate that the 
Board granted him. 
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Senator Monroney. I think we are kidding ourselves a little though 
on our figures of 80 percent being charter. I think if you strip the 
military charter out of that, it would come down to a much less 
amount of revenue, and for that reason we are all aware that this 
is sort of like a musical chair game on who gets the military contracts, 
und we have seen the entry of the part 45 operators for a yea 
They are bankrupt and another group takes it over. Those who 
are appearing here, however, are a sort of Phi Beta Kappa group 
- less than trunkline operators which have been investigated over 

» long years, and studied and all found to be ready, willing, and 
able to supply a certain type of air service supplementals. 

If only 11 million of the earnings of these lines in question come 
from the individual ticketing operation, and the gross ticketed revenue 
of the regularly scheduled ‘airlines is two billion six, you come out 
with about one-half of 1 percent of the ticketed volume of the 
certificated carriers. 

Mr. Tieron. Someone commented this morning that these overall 
averages have to lead you to consider individual situations, and 
whoever said that was nny right. Speaking of the individual 
situation, of the route between New Jersey and Miami, which - 
been a favorite route for the exercise of this 10- -trip authority, 
the past, there are 3 certificated regular route carriers on that, 2 
of which at the present time are losing money. 

We have tremendous capacity being put into that route that is 
mostly being put into it on borrowed money and in many respects 
came very hard, so that when you look at it with respect to one route 
and you inquire as to whether additional service should be permitted 
on that route, it makes you wonder as to just what did these carriers 
that have got certifieates up and down the east coast get when they 
got a certificate after such a long fight if the aoe then comes 
along or Congress were to come along and authorize 25 more carriers 
to run up and down there, about 10 trips a month. I think you 
have to look at it in that fashion to see what you are doing in individ- 
ual cases. 

Senator Monroney. Can you submit to me your figures for the, 
say, the last 6 years, 5 years, some convenient passenger revenue 
figure, of the certificated carriers per year, and also, if you have 
it or can find it, the ticketed passengers for these nonscheduled 
groups. I think we would be more convinced if we saw some figures 
rather than scare stories, and I personally feel that the entrance of 
another route-scheduled carrier into the Florida run had a great. deal 
more impact that the nonscheduled service which was being operated 
by these carriers. I don’t know, and I am sure that any bill that 
this committee would report would make specific the right of the 
CAB, which I think they now have, and which they have always 
had, to further limit the number of flights of supplemental carriers 
in any area where they felt it was unwise to create an economic 
dislocation or threaten bankruptcy or a return to subsidy over these 
routes for the regular se inaihalédite ‘unk carriers. 


Mr. Trpron. We will be glad to furnish 5-year figures, the best we 
can get. The amount of individually ticketed traffic is based upon 
reports made to the Board by the supplementals, and we will get that 
data from those reports, and we have on our own public reports, the 
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amount of traffic moved by the regular scheduled airlines over the 
routes. 

Senator Enete. May I make a comment ? 

Senator Monroney. Yes. 

Senator Enexie. The thing that troubles me about this situation 
is this: We set up the CAB to make these determinations. They 
sat through long and arduous hearings, and they came out with a 
conclusion. Now, I don’t see how a congressional committee can 
undertake the job of giving both sides a trial de novo on that 
proposition. 

Now, unless it is clearly evidenced to us that the decision has been 
capric ious and that it is patently a bad decision, we are not going to 
sit here and do the whole job over again. We haven't the time to do 
it. We have difficulty getting somebody over here to preside to hear 
what we are hearing now and, often, there isn’t more than one or 
two of us here. So we simply cannot do it, and we have to conclude, 
in the absence of a clear showing of capric iougness or that the decision 
is patently bad, that the decision is sound and should be sustained. 

Now, if that is a sound principle for this congressional committee 
to follow, the burden is upon those who attack the decision to over- 
turn it within those standards. And, at the present time, the testi- 
mony does not indicate that. And if you can come up with something 
that does, I will be delighted to listen, but to say that I am going to 
sit here for 6 months and rehear this case on a trial de novo, as to 
whether or not the CAB was right in the first instance, and in the 
decision it made, even though it had no legal basis for going ahead 
and issuing those certificates ,—I am talking about its factual find- 
ings; if they found the facts, ‘then we may necessarily repair the law. 
But we can’t very well go back and re-do these facts. 

Now, Mr. Tipton, it is just that simple and, in the absence of that 
kind of a showimg, I am not going to vote to overturn that factual 
finding. 

Mr. Treron. May I suggest this, Senator Engle? The principle 
that. you are advocating is one which surely would permit any regu- 
latory agency the widest possible scope of disregard for the law that 
the Congress laid down for them because, as I understand the princ- 
iple, it is this: that when a regulatory agency has reached factual 
determinations, even though the “result may ; be in violation of the law, 
the presumption is that the C ongress will change the law to fit the 
law as made by the regulatory agency. 

Now, I would hope that would not be the principle, because those 
industries that are as heav ily regulated as we are would find our- 
selves constantly faced with great difficulty before those regulatory 
agencies if we were pr ohibited from our right to appeal to the courts. 

“We think they have gone beyond the congressional directions, and 
if all that means to us is that if we get a Government agency reversed, 
then the presumption is that the law should be changed; then it has 
the effect of taking away our judicial protection, and this goes not 
only for the people that I represent, but the people that Mr. Burwell 
represents. It means you are alway stuck with the determination 
of the regulatory agency. 

I think that in this ¢ ase, this question of policy that is presented 
to you by the Board’s bill, I would hope, would be examined with 
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an objective determination as to whether it is a sound legislative 
principle. Is it a good thing as a matter of law to permit the regu- 
lation of schedules and accommodations and equipment ¢ 

Is it a good thing to permit the issuance of charter certificates? 
And, rather than to say that the Board has created a situation here 
and now they must be bailed out, I would hope that the principles 
should be that those issued should be reexamined de novo, and I know 
of no alternative to that; otherwise our right to judicial review is 
taken away. 

Senator Enere. That isn’t what I am talking about, though. I 
would be perfectly glad to reexamine what is a sound basis for regu- 
latory procedure, and I can’t see that this bill undertakes to do what 
you said it does because I do not believe that this bill will permit the 
CAB to regulate schedules and to regulate the service rendered by the 
trunk airlines. What is before this committee is this, and here is what 
was its intention: The trunklines said that. permitting this kind of 
service would be detrimental competition to them and would destroy 
their basic charter and the economic stability of their operation. The 
Board says it will not, and that we intend to certificate. 

In other words, the fact that was found was that such competition 
was not destructive. Now you come in here in your statement and 
you say it is, and that is the premise of your statement. If your 
statement is correct, this bill should not be put into effect, but it 
requires us to make a decision on the facts that are adverse and con- 
trary to the decision already made by the Board after extensive 
hearings, That is the place where I say that we simply don’t have 
the method of making a trial de novo and a redetermination of these 
facts. Now, when you talk about the question of whether or not we 
are adopting sound regulatory procedure, where that is involved in it, 
that is the function of the committee and that is a submatter that 
we are entitled to consider and that is a matter on which you are 
certainly entitled to a full hearing, and you will get it. 

But you will have to show me where this bill does that. 

Mr. Tipron. The bill does just this: it says that the Board can 
issue certificates that are called supplemental, and. then. does not 
define in-any sense what is supplemental. Then it permits the Board 
to fix the schedules and accommodations of any body that they decide 
should have a supplemental certificate. 

Now, that is what the bill says. What it is designed to is to under- 
write the decision already made, and thus there becomes involved 
the question of individual carriers rather than the question of legisla- 
tive principle, but what the Board is proposing is a new regulatory 
setup, which is clearly a question of legislative policy. Is it good to 


have this vague sort of thing called a supplemental certificate, which 


is defined only by saying literally that a supplemental certificate is 
a supplemental certificate in effect. And then proceed to say that 
the Board from now on and forever after when they issue one of 
these, they can fix the man’s schedules and his equipment, and I think 
it is important here that issue as to whether that is good be focused 
on so that a decision can be reached. 

We think it is very bad to give the Board that kind of power 
because, once it is in there, it is real hard to get. it out and we will have 
it forever and, far from being a method of achieving flexibile regula- 
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tion, it is a method for achieving rigid legislation, extremely rigid, 
where classes of carriers are set up and told, “Now you can operate 
these few schedules and you can operate with this kind of equipment, 
but you can’t do anything else.” 

It flies in the face of the natural tendencies of everone, and the ex- 
perience with the scheduled fixing over the past 10 years under ex- 
emptions has demonstrated it. Constant litigation, constant enforce- 
ment cases, because the man who was set out to operate his restricted 
10 trips or 8 trips or 3 trips or whatever it was, saw an oppor- 
tunity to get traflic to fill 6 trips instead of 3. He went on ahead 
and did it because it is contrary to the nature of almost everyone, 
given an opportunity to perform the business, to understand that he 
can operate a little, but not very much, so that, if it is an attempt to 
regulate schedules under certificate, we are headed for that forever. 
It will be 10 trips; then it will be 12 trips; and then it will be 15 
trips, and with enforcement cases all up and down the line. 

Now, this argument I am making is obviously not a new one. The 
Interstate Commerce Act, which goes back as far as all of us can 
remember, and the Motor Carrier Act, do not. permit the fixing of the 
limitation of schedules and limitations on equipment. The same 
decision was reached by Congress there that was reached in the 
Civil Aeronautics Act--excuse me, schedules in the Motor Carrier 
Act. It is not prohibited to restrict schedules in the Motor Carrier 
Act; it is prohibited to restrict equipment and accommodations, but 
that kind of a restriction on competition, as Commissioner Eastman 
says, is bad, and that is the principle we are talking about. 

If you would just take it out and look at it without regard to 
findings of fact by a regulatory agency: They found as a matter of 
principle that you ought to restrict schedules. I guess in this case 
Congress—the principle is still before the Congress. 

Senator Enexe. I am perfectly willing to listen to arguments on 
that principle. What I was talking about is the question of fact, and 
that is whether or not in fact the supplemental carriers do damage 
the economic position of the trunk carriers where they are limited 
to deal with only the peakloads and where they operate in a field that 
the trunk carriers do not operate in, such as picking up these people 
who wouldn’t ride the trunk carriers at all. 

Now, the question then is how you can define the supplemental 
carrier, where he operates between fixed termini, so that he only picks 
off the business which would not otherwise be available to the trunk 
carrier. 

The Board says we will do it by limiting the number of trips he can 
make and we will keep chopping those down, if it need be, so that he 
just isn’t getting into the hair of the trunk carriers, and the Board 
finds that that kind of operation doesn’t hurt the trunk carrier. 

The Board finds, further than that, that there are a great. many 
people who like to ride on these cheap air rides; that they don’t mind 

ing herded together like cattle; they don’t mind going without a 
lunch or carrying their own; and they don’t mind being delayed here 
and there and making a circuitous route. They are poor people. 
They can’t ride these high-priced airplanes, and still they like to ride 
airplanes. That is what they are saying, and I recognize the problem 
that you present, but I am not convinced, either, that new times and 
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new circumstances haven’t made a requirement that we adjust old 
principles to meet new conditions. That is the issue before the com- 
mittee. How are we going to meet it / 

Now, if you just say, well, this is an immutable principle of sound 
common- carrier regulation and never should be changed, regardless 
of the circumstances, it seems to me that you have us in a position 
where we can never change the law. 

Mr. Treron. No; I would certainly disagree that you are in a posi- 
tion where you can’t change the law. What I am trying to do is 
convince this committee not to recommend a principle whic h says that 
a regulatory agency can certificate somebody and then say we are going 
to regulate your sc shedules and equipment. 

I think it is a bad principle ao as far as changing times are con- 
cerned, and here I get into the facts again—but times have really 
changed since 1955, w ‘hen the Civil Aeronautics Board first reached the 
conclusion that this 10 tr ips would do no damage. 

Since that time the jets have been bought; enormous numbers of 
new routes have been installed. The capacity of the scheduled in- 
dustry has increased enormously and it is In the process of increasing. 
If I may, I would like to put in the record at this point, in terms of 
available ton-miles, the increase in capac ity which has taken place 
during this past 5 years, and the amount that it is anticipated will 
increase during this period, because that will bear strongly on the 
question of whether the 10- trip authority or supplemental author- 
ity, whatever it be referred to, is a necessary thing now. 

Senator Monronry. Could I ask, if my memory serves me correc tly, 
and I think it does, it was the ATA that came in here on the loca] ser- 
vice airline legislation and requested and received from this com- 
mittee certain limitations on those certific ates, specifically, that they 
could not fly nonstop between Washington and New York, for ex- 
ample, without making their other intermediate landings / 

And the committee, I am sure, yielded on that position. And you 
have had that all the way through. You can’t run more schedules 
than CAB says you can on the feeder line. 

You have had that in the law for a long time. 

Mr. Tieton. That is a different situation, Senator. 

As far as the local service airlines are concerned, they are all 
subsidized. 

Senator Monroney. We hope they won't always be. 

Mr. Tieton. We surely hope they won't. 

Senator Monroney. All of the trunklines were originally subsidized 
too. 

Mr. Treron. When that was the case, as well as the local service 
airline, the Board was in a position, and did tell them, in effect, 
this: “We don’t have any authority to regulate your schedules, but 
if you operate more than five schedules a day between these two 
pair of points we won't subsidize them.” 

Senator Monroneyr. Do you remeber the case in the Trans-Texas, 
I think, if you buy Martin 202’s you won’t get subsidy? 

Mr. Tipron. That is exactly right. That happened, but I don’t 
think that argues 

Senator Monroney. We are at the same place; I am not a lawyer, 
thank God. [Laughter.| That comes as an impingement. Now if 
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we have that right and we permit the CAB to do it, then I don’t 
see how we are establishing any great new custom of regulating in 
a specific type of certificate the right to fly limited numbers of 
schedules, or to render such supplemental service as may be in the 
interest of the general public. 

Mr. Trrron. First, Senator, I have never noticed that you have 
suffered any great disadvantage in not being a lawyer. 

Senator Enatr. He is a newspaperman. They are lawyers plus. 

Mr. Trpron. I am afraid they are. But on the local service air- 
lines, I want to get that real clear: The fact that the local service 
airlines get their schedules regulated doesn’t prove that that is good. 
That just proves that the Board is administering a subsidy program 
so that it doesn’t get out of hand. 

One of the things those local service airlines look forward to is 
the day when they get off the subsidy and they don’t have their 
schedules fixed any more; because I can assure the committee that 
it isn’t any fun for them, and it isn’t, in many cases, a sound thing 
for the Board to fix those schedules because it is always hindsight. 

You run these schedules. If they don’t fill up they lose money, 
and we won't give you the money. So that one of the reasons for 
preserving this rule that the Board can’t fix schedules is to give the 
local service airlines something to look forward to. 

Senator Enauie. Let me make this suggestion: That if you can 
figure out some way that, within the framework of sound regulatory 
practice, these people can be put into business to pick up the peak- 
loads that can’t be serviced and will not be serviced by the trunk- 
lines because they don’t have extra equipment sitting around there 
waiting for those peaks to occur when don’t know when the peaks 
will occur, and some way to permit them to service these people who 
want to ride airplanes and who are willing to, as I say, crowd into 
them like they are in a cattle car, but are willing to do it because 
they would rather ride that way than take a bus or nothing at 
all—if you can think of some way within the framework of sound 
regulatory practice that can be done, since that kind of traffic isn’t 
the sort of traffic that the trunklines will be carrying and they 
will not get hurt; and I don’t believe in hurting the trunklines; 
I think when you put them in and you certificate them on a route 
and they spend vast sums of money to equip themselves to service 
those routes they ought to be protected in their ability to do that 
and to do it at a profit, and it would be stupid to throw the thing 
open to the point where you bankrupt your trunklines. I am not for 
that for a minute. 

But where there is a class of people, and the Board has found this, 
that. want this service and they are willing to pay for it, then it seems 
to me we ought to be able to write a law that would make it possible 
for them to do that within the framework of what anyone as experi- 
enced in this field as you are would call sound regulatory practice. 

If this isn’t the way to do it, if you have some other way to accom- 
plish that objective that has been suggested, I would certainly be glad 
to entertain it. I would like to hear about it, and I am perfectly 
willing to discuss this principle that you talk about; and I say, and 
{ hope you don’t misunderstand me, in my first statement, it is only 
on the question of fact that I say we have great difficulty. When we 
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get to these general principles we are willing to hear them argued ad 
nauseam almost, to try to be right about them. 

Senator Monroney. I have been trying to reach for certain sta- 
tistics. I have the Civil Aeronautics Board Annual Report for 1959 
before me. In 1950 the scheduled airlines flew 10,243 million revenue 
passenger miles. They have flown in 1958, 31,499 million revenue 
passenger miles at an increase of about 257 percent, according to 
their figures. 

For the same years, the traffic of supplemental carriers at 1950 was 
769,708,000, which is a base year we'll call that. They rose to a peak 
in 1955 of 1,385 million, increasing over their base year 81 percent. 
They have declined since that time; 1956 was scarcely over a billion, 
to an increase of only 31 percent over their base year, 1950. They 
slumped in 1957 to 767 million, and in 1958 rose to 1,169 million, or an 
increase over 1950 of only 52 percent against 257 percent increase in 
revenue passenger miles flown by the scheduled airlines. 

Now it seems to me like this is 707 or DC-8 being afraid the Piper 
Cub is going to outrun it. [Laughter. ] 

Senator Knotx. Don’t pick on those Pipers. I own one. 

Senator Monroney. This is why I think you have to look at the 
result of what this unwarranted dangerous competition that is al- 
leged to have created and I am not convinced by these reports that 
this matter has been a great peril to the certificated scheduled lines 
because I know this figure that I quote for 1958 has risen greatly for 
1959 and has risen again greatly and rising for 1960. 

Not being a lawyer, I am looking at the effect of this and I just 
wonder whether the public, if it is not deleterious to soundness and 
ability and progress of our certificated scheduled lines, wants to 
support this kind of a thing, if it can be done under proper regula- 
tion, for safety and public convenience and necessity. I don’t know 
why this small amount should be deprived of it and I am sure this 
revenue passenger miles, although I wouldn’t want to assert for 
a fact, are quoted here as 1,169 million for 1958 for the nonskeds, 
would include the 80 percent of their traffic on charter trips which 
would make it a microscopic amount if we are talking about ticketed 
trips. 

Mr. Tieton. I agree with you. I think that does include charter, 
and I think a very high percentage of it is charter. 

Senator Monronrey. About 80 percent, we figure, is charter. 

Mr. Treron. But I think in reviewing those figures you have to 
contrast the situation that existed during those years with the situa- 
tion which is proposed to exist for the future, which is a certification 
of these carriers for the 25 trips a month, unlike the 10 trips a month, 
unlike the constant litigation and uncertainty as to what the carriers 
rights were during that period. 

I think that unquestionably those figures will increase when that 
is taken with the fact with which this committee is very familiar: 
that the airline system is at the moment, at the present time, scratch- 
ing for every bit of traffic that can be had—freight, mail, passengers, 
everything else that can be had in any field that it can be gotten. 

I think that it has to be regarded as important that rights are 
being given to 25 carriers to operate New York—Miami, or any 
other route chosen, 10 trips a month. 
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Senator Monroney. You have knowledge of the fact that because 
this bill and the existing regulations have ‘been stricken down doesn’t 

make this a matter of from tims immemorial; it is to be 10 trips 
or to fly any route that they may choose. It is still regulated by the 
Board to reduce or to expand. 

Mr. Tieton. Yes, sir; I think that there would be provision for 
at least holding it to the 10 trips a month. The extent to which the 
Board would reduce it, it seems to me, is doubtful because then 
you begin to build up equities in favor of a carrier that has worked 
out, and if he is allowed to have 10 trips a month and get 15, he then 

rants to be authorized for 15, and his equities begin to go up. 

The witness in discussion this morning brought out that no one 
likes to cut back on vested rights people have achiev ed; so once this 
is authorized it can’t go any place but up. 

Senator Monroney. I have no further questions. 

Senator Enere. I have none. 

Senator Monroney. Thank you very much, Mr. Tipton, for your 
comments before this committee. 

The committee will stand in recess and we will hold the record 
open for 5 days for any supplemental statements, some of which 
we have asked for from the witnesses. 

Thank you again. 

(W hereupon, at. 1:50 p.m., the subcommittee was adjourned.) 

(The following information was subsequently supphed for the 
record :) 


WASHINGTON, D. C., June 9, 1960. 
Hon. WARREN MaGnuson, Chairman (NF) 
Committee on Interstate and Foreign Commerce, 
United States Senate. 


The National Association of State Aviation officials urgently requests prompt 
and favorable action on revised S. 1543, a bill clarifying the status of supple- 
mental air carriers, in order to prevent suspension or interruption of very desir- 
able transportation service in many States. 


A. B. McMULLEN, Evecutive Director. 


AIR TRANSPORT ASSOCIATION, 


Washington, D.C., June 1, 1960. 
Hon, A. S. MIKE MONRONEY, 


U.S. Senate, Washington, D.C. 


DEAR SENATOR MONRONEY: Enclosed herewith, for inclusion in the record of 
the hearings on 8. 1543, is a further memorandum with respect to “peak period” 
and “low price” service, submission of which was invited by Senator Engle at 
the hearing on May 26, 1960. 

Also enclosed are tables containing some data on the traffic volumes of the 
certificated and the supplemental carriers for the last 5 years, pursuant to 
your request of May 27th, and data on the capacity increases of the certificated 


earriers, which I offered to provide. 


There are two other minor points I would like to clarify. 

1. Findings of “need” under the Board’s proposed bill—In my prepared 
testimony, I alleged that the Board’s bill would apparently eliminate, with 
respect to supplemental certificates, the requirement that the Board find a 
public need for the carrier’s services before issuing the certificate. Chairman 
Gilliland of the Board, at the hearing on May 24, said he believed I had 
misread the bill, and that in any event it was not the Board’s intent to elimi- 
nate this important prerequisite. On further analysis of the bill, I find I appear 
to have been obtuse, and Chairman Gillilland appears to be correct. A brief 


explanation of the matter as I now understand it may be in order. 
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The Board’s bill would, among other things, amend section 401(d) of the 
act by adding a new paragraph (3), which would read in part: 

“In the case of an application for a certificate to engage in air transporta- 
tion as a supplemental air carrier, the Board may issue a certificate author- 
izing the whole or any part thereof for such periods as may be required by the 
public convenience and necessity * * *” [Emphasis supplied. ] 

The underscored language perplexed me because it seemed susceptible to inter- 
pretation as establishing some different criteria than those required in the 
issuance of a certificate under section 401(d)(1), which authorizes issuance 
of a certificate for “the whole or any part of the transportation covered by the 
application” if the Board finds “that such transportation is required by the 
public convenience and necessity.” What I overlooked at the time was that 
proposed paragraph (3) would flow from, and be dependent upon, present para- 
graph (1), and so would impose the same regirements as does paragraph (1) 
with respect to finding of need for the transportation covered by the certificate. 

We have reviewed this interpretation informally with the Board’s counsel, 
and understand that he is in agreement therewith. 

2. Regulatory control of schedules under the Motor Carrier Act—In my 
testimony on May 27, I noted that the Motor Carrier Act does not, in terms, 
prohibit the conditioning of a certificate so as to limit schedules. This is 
literally true, but in practical application the result is the same as under the 
Federal Aviation Act. Section 208(a) of the Motor Carrier Act contains lan- 
guage parallel to that of section 401(e) of the Federal Aviation Act, although 
the Motor Carrier Act omits the word “schedules” and in terms merely pro- 
hibits any certificate restriction on the right of a motor carrier “to add to his 
or its equipment and facilities * * * as the development of the business and 
the demands of the public shall require.” Of this provision, the Interstate Com- 
merce Commission has ruled: 

“In other words, we have the power and duty to specify in any certificate 
the service to be rendered, except that we may not attach maximum limitations 
to the quantity of service to be offered.’ [Emphasis supplied.] (Eastern 
Trails, Inc., 42 MCC 21, 25 (1942).) 

Very truly yours, 
S. G. Tipton. 


Available ton-miles in scheduled service, total scheduled industry 


{In thousands] 








Amount of 
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At the end of 1959, the U.S. certificated carriers operated a fleet of 1,894 air- 
craft. Included were 84 pure jet aircraft and 213 propjets. 

This year, U.S. aircraft manufacturers will deliver 155 additional pure jets 
to the Nation’s certificated airlines, raising the total jet fleet to 239 planes. 
Also 51 propjets will be acquired, raising that total to 264. 

Orders for many of these new planes were place by the airlines 4 and 5 
years ago in an investment in progress totaling approximately $3 billion. The 
planes being added during 1960 alone will reflect an investment of well over 
$1 billion. 

Over 100 additional jet-powered planes have been ordered for delivery in 
1961 and 1962. 

These new jets and propjets will add the following estimated amounts of 
additional capacity as they are placed in service: 
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Domestic trunkline revenue passenger-miles 


[In thousands ] 
12 months ended— 


Dec. 31, 1955_----- olinnddilalntdets 19, 217, 165 


NS Seg I he shasta ns hes elas eg thn is ee le a pee plas oe 21, 643, 140 
BPOG) Shes, BOO oh ioe ee Se ee dh Sniceheid det eather e 24, 499, 510 
Bee, “Ge, BG0e-. 4i5 ios nde i Le 24, 435, 657 
BONG.. DR. WG wecnscciiecnapdbitna enn sh athena ae 26, 856, 372 


Supplemental and irregular air carrier revenue passenger-miles 


{In thousands] 




















Total do- Domestie 
12 months ended- mestie and tee = a i ewe | 

international | 

! j Total Civilian Military 

| j 
Dec. 31, 1955___- : Cab oe | 1, 395, 682 | 831, 639 591, 579 240, 060 
RIEU st gE 5 Ge tan: 1, 004, 052 720, 528 512, 299 208, 229 
Dec. 31, 1957_- | 767, 287 $23, 592 203, 759 219, 833 
Dee. 31, 1958____- ; ; 1, 169, 236 | 523, 621 | 329, 851 193, 770 
Sept. 30, 1959_....._.__ RE OAT Ee | 1, 375, 340 653, 702 408, 138 245, 564 





Source: CAB Monthly Report of Air Carrier Traffic Statistics. 


FURTHER MEMORANDUM ON S. 1543 SUBMITTED BY STUART G. TIPTON, PRESIDENT, 
AIR TRANSPORT ASSOCIATION OF AMERICA 


This memorandum is in response to the invitation of Senator Engle, at the 
hearing of the committee on May 26, 1960, to discuss two particular questions: 

1. Is the 10-flight grant necessary to permit the supplemental air carriers to 
take care of periods of peak demand along the routes of the regularly scheduled 
airlines ? 

2. Is the 10-flight grant necessary to permit the supplemental air carriers to 
offer an austere, low-fare service for persons who otherwise would not travel at 
all, or would travel only by bus or private auto? 

This memorandum will deal with these two questions in the order stated. 


PEAK PERIOD TRAFFIC 


The Board in its various opinions in docket No. 5132 has never dealt with 
the real question presented by Senator Engle. The Board has stated, rather 
vaguely, that one use to which the 10-trip grant might be put would be pro- 
viding transportation over regular routes in peak periods. But the Board did 
not tackle the regulatory problem involved in having the supplementals avail- 
able to deal with such peak periods, and not having them operate during periods 
when the regularly certificated carriers had ample capacity to accommodate the 
traffic. 

Consequently, the 10-trip grant to the supplementals can be exercised at the 
will of the carrier—not the public or the Board. The supplementals may come 
into a particular travel market during a peak period—or they may stay away. 
They may, for all that the 10-flight grant provides, enter a particular travel 
market when there is extensive excess capacity available. Their abililty to do 
the latter, if done on the scale presently authorized by the Board, can create 
substantial diversion from the carriers over the routes and can damage them 
substantially. In granting regular route certificates, the Board has presumably 
provided as much competition over the route as it can find necessary. How- 
ever, under the 10-trip grant, the supplementals may, upon their determination— 
not the Board’s—provide substantially increased competition over the same 
route. 

As suggested, there are various ways in which the peak traffic problem could 
be dealt with, consistent with sound regulation. One method, which has found 
application in the past, leaves determination of the need for peak period service 
to the Civil Aeronautics Board, upon all the relevant facts. The certificated 
supplemental merely applies, in advance of the anticipated peak period, for 
specific exemptions limited to that peak period to conduct individually ticketed 
services where they are needed. Such applications were made on the eve of the 
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vast Christmas season. On that occasion the Board determined, after exami- 
nation of the capacity of the scheduled carriers over the routes involved, that 
capacity was available to meet the peak, and that no additional service was 
necessary. (See order No. E—14739, Dee. 15, 1959.) If the Board had found 
that there would likely be peak demand in excess of the capacity of the regu- 
larly scheduled carriers, it could have authorized such additional service as 
it deemed necessary—just as it has done on past occasions. (See orders No. 
E-13277, Dec. 15, 1958 ; H—12032, Dec. 18, 1957.) 

Another method, which has likewise found application in the past, leaves the 
determination of the need for peak period service to a certificated carrier 
responsible for service over the route and to an interested supplemental, subject 
to oversight by the Board. This involves a cooperative working arrangement 
between the regular route carrier and the supplemental whereby the supple 
mental conducts operations in a particular peak period over the certificated 
route. This has been authorized by the Board, sometimes on telegraphie 
application. (See orders No. E-14684, Nov. 25, 1959; E-14743, Dec. 17, 1959.) 

In ways such as these, the problem of peak demands could be dealt with 
consistently with the present regulatory concept that air transport service over 
a particular route shall be authorized only in response to a public need for that 
service. 

LOW PRICE SERVICE 


The objective of the certificated carriers is to get as many people as possible to 
travel in airplanes. This has always been true. With the vast increases in 
capacity which are coming into the certificated systems in the next 18 months, 
efforts to accomplish this will be even more pronounced. 

The claim of some supplementals that their objectives, or activities, differ 
from the certificated carriers in this respect is pure myth. 

Such differences in price as exist between the cheapest certificated coach 
service and the cheapest supplemental service are too small to support any 
notion that the supplementals’ passengers are “completely different”—‘‘bus 
passengers of the air’—who could not afford certificated coach. The difference, 
transcontinentally (i.e., New York—California), is less than $5 each way; the 
difference, between New York and Miami, is less than $4 each way. 

Based on the fares advertised in the Official Airline Guide for May 1960, the 
cheapest transcontinental services are— 

Supplemental carrier: $159 round trip. 

Certificated carrier: $168.40 round-trip excursion. 

The cheapest certificated fare is a round-trip 30-day excursion, with trans- 
portation to begin on Monday through Thursday, in DC—6 or comparable Con- 
stellation equipment; the Guide does not indicate what, if any similar 
limitations are placed on the cheapest supplemental carrier round-trip fare. 
For the passenger who does not want these cheapest fares, there are others. The 
supplemental carrier holds out a one-way fare of $88. The certificated carriers 
offer a range of prices: one-way coach fares of $104 and $105.50, plus a $10 
surcharge if the passenger elects to take his “coach” flight on a jet; one-way 
first-class fares of $166.25, plus the jet surcharge if the passenger selects a flight 
using that equipment. 

Differentials of this order have generally been characteristic in the coach 
field since 1949, when the certificated coach fare was $113 and the usual irregu- 
lar carrier coach fare was $99 transcontinentally. It is to be expected that 
similar differentials are likely to continue. The reason is simple. The sup 
plemental carrier can select only the long-haul, high-density, choice markets. 
He can avoid the higher cost, short-haul, low-density segments which the certifi- 
eated carrier must serve. The supplemental can thus maintain a_ sufficient 
differential to attract some business away from the certificated carrier. But 
there is nothing in the history or the economics of the situation to show that 
this differential has been, or is likely ever to be, of such magnitude that the 
service of the supplementals will in fact reach a segment of the population that 
could not afford the coach service of the certificated carriers. 

The myth that the “coach” operations of the irregulars reach an economic 
elass apart has long since been exploded in Board proceedings, on the basis 
of fully developed records. Thus, as long ago as 1951, the Board found— 

“ .. that aircoach service involves a decision as to the appropriate pricing 
of one of the natural products of airline operation. Basically, this poses, 
not a new route or new service problem, but a rate problem-—a decision as 
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to what fares should be charged. In the present case, we are called upon 
to decide whether the public interest requires that we create a new group 
of air carriers who will charge lower fares, and at the same time be relieved 
of the traditional public service obligation of serving communities which can 
only be served at a loss.” 

Transcontinental Coach-Type Service case, 14 CAB at 722. 

The Board went on to conclude that— 

“The facts, in our opinion, do not support the claim that the further develop- 
ment of low-fare transportation requires the authorization of a group of 
specialists * * * the existing carriers are fully capable of providing the 
scheduled regular and frequent aircoach services needed between the points 
they are already serving, and that they have the necessary resources and 
facilities to insure the future growth and development of such low-fare 
services.” 14 CAB at 725. 

Subsequent history has fully justified these findings. For the year 1959, 
low-fare coach service accounted for 438.6 percent of the revenue passenger 
mileage generated by the domestic trunklines. Four of these 12 companies 
obtained more than 50 percent of their traffic volume from “coach,” and a fifth 
missed the 50—50 line by the merest whisker, the precise figure for it being 
49.78 percent coach. These certificated coach services reach cities and route 
segments literally all over the domestic airline route map—cities and segments 
the supplementals have not, and would not, serve. It is abundantly clear that 
the extension and expansion of low-fare coach services in no way depends 
upon the supplementals. It is also clear that it is the certificated carriers— 
and not the supplementals—who have made, are making, and will continue 
to make, low-fare coach transportation available to the masses, in smaller cities 
and over the leaner segments as well as over the few lucrative markets the 
supplementals are interested in. 

Nor did the Board, in docket No. 5132, purport to find otherwise—whatever 
meaning may now be sought to be read into isolated passages from the 
Zoard’s order in that proceeding. The Board very clearly found therein 
that the provision by the irregulars of low-fare coach service, as such, is 
“merely duplicative” of the certificated carriers’ services, and cannot be re- 
garded as supplemental thereto. Thus, the Board adopted as its own the 
following finding: 

“The Board clearly indicated in its orders, in this proceeding that it was 
not a retrial of the Transcontinental Coach-Type Service case and that authori- 
zation of coach service without some limitation that would assure its status 
as an additional and supplemental service would not be among the possible 
authorizations that could be made herein. Nevertheless, many of the appli- 
cants persisted in attempting to cast the proceeding in the frame of a primary 
issue as to whether they should be permitted to provide coach service, and 
even as late as brief arguments were presented that coach service as such 
is additional and supplemental service. These arguments must be ignored. 
Thus, the Aircoach Transport Association argues on brief that aircoach service 
as such is an additional and supplemental service, and that the basic air 
transport system is geared to regular fare service. Under its interpretation, 
the aircoach market, the airfreight market, and the charter market are all 
additional and supplemental to the primary market of the standard fare 
service. Insofar as concerns coach and freight service, this is clearly contrary 
to the meaning of the words as used in the Board’s orders defining the scope 
of the proceeding. In order to come within the scope of the proceeding as 
additional and supplemental, service must be defined with a further limitation 
than that of coach service, which in November 1954 accounted for 35 percent 
of all scheduled revenue passenger-miles of the certificated carriers.” (Order 
No. E-9744, Nov. 15, 1955, appendix, pp. 11-12.) 

And, we submit, no other conclusions would make economic regulatory sense. 
Low-price service offers no frontiers which are not being reached by the certifi- 
cated carriers. But even if it were to be assumed that some such frontier exists, 
there would be no discernible, rational connection between that assumption 
and the 10-flight grant. It would be a contradiction in terms for the regula- 
tory agency or anyone else to say that the public needs a low-price service— 
but not much of it. We challenge anyone to point to any such finding by the 
Board. 

And this brings me back to our fundamental proposition : 

If the Board certificates a carrier on the ground that the carrier’s service— 
low price or of other nature—is needed by the public, the carrier should not 
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be artificially limited by the Board as to how much of that service he can 
provide. 

The Board’s current proposal that it be empowered to limit schedules and 
equipment is, we reiterate, unsound. 


The following was submitted by Mr. Clayton L. Burwell, president, 
Independent Air Lines Assoc iation, at the request of Senator Mon- 
roney for inclusion in the hearing record : 


THe SUPPLEMENTAL Arr CARRIERS Have Nor DIVERTED TRAFFIC FROM THE 
CERTIFICATED RoutTeE CARRIERS 


1. For the year ending December 31, 1959, the total operating revenues of 
the large airlines was $2,607,840,000. The operating revenues of the supple- 
mentals was only $60 million, or less than 2% percent of the revenues of the 
large airlines. Of the $60 million received by the supplementals in 1959 
approximately 80 percent, according to Vice Chairman Gurney, was received 
from charter service, leaving approximately $12 million from the 10-trip common 
earriage authority. The $12 million is less than % of 1 percent of $2,607,840,000. 
So, if all the common carriage passengers of the supplementals were diverted 
from the large certificated carriers, which is not the case, the impact would 
be microscopic. 

2. Supplementals do not provide de luxe, first-class travel, and it is there- 
fore difficult to see how there could be diversion from the first-class traffic of 
the route carriers. Supplemental common carriage traffic is seasonal loads, 
special situations or, on occasions, people who cannot afford first class in areas 
where route carriers provide no coach service or coach service that is grossly 
inadequate. 

3. According to the University of Michigan’s survey of 1958, approximately 
70 percent of the American public have never traveled on a commercial airline. 
Presumably, new traffic is being created by all carriers out of this 70 percent. 

4. The Civil Aeronautics Board during the 8 years of hearings before granting 
the 10-trip authority considered all of the contentions of diversion by the large 
certificated carriers and determined that these contentions were invalid before 
granting the certificates in question. 

5. The use of the 10-trip authority has not been at any time used on route 
segments that could affect the feeder carriers or the weaker trunk carriers, but 
have been almost entirely confined to transcontinental routes flown by American, 
United, and TWA, and New York to Miami, flown by Eastern, National, and 
Northeast. 

6. We are informed that with respect to the New York-Miami route the cer- 
tificated route carriers fly approximately 24,000 flights per year. During 1959, 
the only carriers directly involved in this hearing who flew from New York to 
Miami were USOA and, during part of the year, Capitol Airways. If they had 
flown the maximum number of allowable flights, which they did not, only 240 
flights would have resulted. This would be only 1 percent of the 24,000 flights 
flown by the route carriers on this route. 

7. When the Civil Aeronautics Act of 1988 was passed, there were 18 domestic 
trunkline carriers, whose total operating revenues were less than $30 million. 
Since that time, the number of such carriers has shrunk to 12 (11 if the TWA- 
Northeast merger is approved), but their revenues have increased to 
$1,798,036,000. 

8. Since 1938, approximately 175 applications have been filed with the Board 
by new carriers seeking to compete with domestic trunklines. No such appli- 
eation has ever been granted. This is submitted as an indication of how 
jealously the Board protects the trunklines from diversion and as an indication 
of how sure the Board was that the supplementals would not divert from the 
trunk carriers before the Board certificated the supplementals. 

9. In granting the supplementals certificates, the Board reserved the right to 
revise downward the 10-trip authority upon proof that the certificated route 
earriers were being hurt through diversion. Notwithstanding the exercise of 
the 10-trip authority, since 1955 no route carrier has filed a request with the 
Board for a downward revision of the 10-trip authority. 

10. The supplemental carriers placed in the record a series of excerpts from the 
Board’s decision stating that any diversion claims of the route carriers were 
not justified. 
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ExoerPts From Civi AERONAUTICS Boarp OrpER No. E-9744, IssueD NOVEMBER 
15, 1955, RELATIVE TO THE Scope oF IMPACT OF SUPPLEMENTAL AIR CARRIER 
SERVICE ON TRUNKLINE CARRIERS 


The following excerpts constitute a portion of the basic findings of the CAB 
underlining its 1955 official order establishing the bounds of supplemental air 
service after years of hearings. Since 1955, 25 carriers have qualified to per- 
form such service and hold the certificate of public convenience and necessity 
now before Congress in this hearing. These excerpts are presented for the 
purpose of highlighting the Board’s expertise in developing a balanced air trans- 
port system—with an established place for each segment of the industry. 

“The record further demonstrates that the irregular air carriers fill an im- 
important need for individually ticketed travel created by periodic demands 
which exceed the capacities of the certificated carriers. Such excess demands 
are caused by holiday travel, summer and winter vacations, the closing and 
opening of schools and colleges, conventions, etc. Even in what might be 
considered a normal or average season, the demand for transportation will 
vary on different days of the week. The certificated carriers must operate a 
fleet designed for a certain traffic volume. This fleet often cannot be geared 
to the peak season traffic volume, for if it were, the utilization of aircraft in 
the off seasons would be too low for economical operations. Thus, there are 
inevitably times when a particular carrier cannot supply the demand for service. 
Into this gap, the irregular air carriers have stepped. Unhampered by schedule 
requirements, they have been able to make their aircraft available at the time 
and place when the certificated carriers have been unable to fill the needs of the 
public. This has been of inestimable value and convenience to the traveling 
public. 

“Aside from helping to meet the immediate travel needs of the public, the irreg- 
ular air carriers have played a significant role as innovators in air transportation. 
It was they who made an invaluable contribution to air transportation by risk- 
ing their own capital to pionner in and develop the field of low-cost, coach-type 
air transportation. And it was largely as a result of such successful experi- 
mentation that the certificated trunkline carriers became active participants 
in this field. This has made air transportation available to travelers who could 
not afford first-class accommodations. Today, aircoach travel is a vital and 
growing segment of the industry. For the year ended November 1954, the 
coach services of the certificated carriers bad accounted for 5,169,284,000 pas- 
senger-miles, or 32 percet of all traffic, and evidence in the record indicates 
that the major carriers have equipment and alteration plans looking toward 
a coach offering of at least 50 percent of total business. Indeed, the day is 
not far distant when, as in the case of railroad travel, aircoach travel will far 
exceed first class. 

“An assessment of the importance of the irregular air carrier industry must 
include reference to the vital services rendered by these carriers in the interests 
of the national defense. In the emergencies created by the Berlin blockade 
and the Korean hostilities, these carriers performed a large percentage of the 
airlift required by the military. During the Berlin airlift, the irregular air 
carriers carried some 25 percent of the passengers and 51 percent of the cargo 
tons carried by commercial air carriers in charter operations. They supplied 
some half of the capacity called for by the military for commercial airlift 
during the Korean hostilities. In the field of domestic military charters, the 
irregular air carriers have performed an even greater portion of the service. 
Of the amounts paid by the Department of Defense for domestic charters, the 
irregular air carriers received 64.7 percent in 1952 and 66 percent in 1953 for 
passenger charters, and 15.5 percent in 1952 and 33.4 percent in 1953 for 
eargo charters. 

“The extent to which the Department of Defense has relied upon the 
services of the irregulars in the domestic, oversea, and foreign field is evidenced 
by the fact that in 1952, the irregular air carriers performed $44 million 
worth of the Department’s air charter business, or 44.5 percent of the total. 
In 1953, the Department paid the irregular air carriers $42 million, or 45.4 
percent of the total. The Department of Defense contemplates that over the 
next few years there will continue to be a need for air transportation serv- 
ices for both cargo and passengers, in addition to the ordinary purchase of 
individual trips on scheduled flights in commercial service. It indicated that 
there are three primary categories of military requirements for commercial 
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airlift; viz, logistic support, Strategic Air Command movements, and move- 
ments of dependents. It is evident that the irregular air carriers have the 
necessary flexibility to meet the demands of the military while, as the exam- 
iners have noted, the experience of the military services has shown that the 
certificated carriers, due to their commitments to render adequate service to 
certificated points, are not as fiexible in meeting the planeload requirements of 
the military in emergencies as are the principal irregular air carriers. 
* a * * * * * 


“We think the time is ripe for us to consider and adopt a policy which will 
strengthen our supplemental carriers and foster their continued growth 
so that they may more adequately serve the public and so that their continued 
existence as an important aid to the national defense will be assured. While 
we view unlimited charters as one area of expanded operations, we do not 
consider it to be the only one. Of equal significance is a revision of their 
authority which would enable them to offer individually sold services on a 
regular basis, but limited to a specific number of flights. 

“The existing restriction against regular operations by these carriers served 
in part as a means of protecting the trunkline carriers from undue competition. 
It was adopted when the trunkline carriers were on subsidy. Under present 
conditions the original restriction has outlived its usefulness. The record 
demonstrates that the operations of the irregular air carriers have not adversely 
affected the certificated carriers. Despite the fact that the operations of the 
irregulars have been increasing, the growth of the operations of the trunk- 
line carriers has continued unabated. * * * Even more significant is the fact 
that the condition of the trunkline carriers has improved to the extent that, with 
minor exceptions, they no longer require subsidy support from the Govern- 
ment. These developments strongly support the conclusion that the trunk- 
line carriers are in a position to withstand such additional competition as will 
result from an enlargement of the authority of the irregular air carriers in the 
field of individually-sold services. 

“The elimination of the existing restriction against regularity will help 
the public and strengthen the supplemental carriers immeasurably. The car- 
riers will obtain a flexibility of operation which should enable them to schedule 
flights for times when, as experience has shown, the demand exceeds the avail- 
able space offered by the certificated carriers. The ability to offer these flights 
to the public at specified times should result in a more economical utilization 
of aircraft and substantially greater load factors than are possible when service 
is offered on an irregular hit-or-miss basis. And the public, too, will benefit in 
knowing when and where supplemental services are available. 


* * * + + * ® 


“Most of the applicants request a maximum of 14 round trip flights per 
month (apart from charter flights) between any pair of points. We are of 
the opinion that 10 flights in the same direction between any 2 points in any 
ealendar month should be the maximum. We have selected this number, after 
taking into account on an average basis, the number of permissible trips which 
may be operated under the existing regulations. While we are not increasing 
greatly the maximum number of flights now permitted under the regulation, 
we anticipate that relief from the regularity restriction, alone, will strengthen 
these carriers immeasurably. 


x * * * ae * * 


“It has been suggested that our action in enlarging the scope of supplemental 
operations in domestic air transportation will open the door to unlimited 
competition on the high-density segments; that each of the 50 supplemental 
air carriers will be able to schedule 10 flights per month on the high-density 
segments, making a total of 500 flights per month between a pair of cities. 
Experience demonstrates that this is an empty and baseless fear. The operat- 
ing authority which we are giving the supplemental air carriers by this 
decision is not much greater in terms of permissible frequency of operation 
than that which they have today. Yet they are not all interested in operating 
over the same segment, and certainly have not done so. Furthermore, the 
hard facts of economic realism have operated and would continue to operate 
against the creation of such a situation. After all, a supplemental air carrier 
limited to 10 flights a month in any given market has no small task in attract- 
ing traffic away from the certificated carriers who, in the same market, offer 
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a multiplicity of schedules on a daily basis, with the most modern equipment, 
and who are financially able to advertise their services extensively. In this 
setting, the supplemental carriers must necessarily proceed cautiously in the 
markets they attempt to tap, and their prospects for extensive competition with 
the certificated services are very limited in the absence of significant deficiences 
in the certificated services available. Since the supplemental air carriers have 
relatively limited resources, and are not supported by Government subsidy, they 
must conduct their operations profitably or soon be out of business. All of these 
factors will operate, as a practical matter, to prevent supplemental carriers from 
risking their investments by operating in a saturated market. 

“It has been suggested that the supplemental air carriers will concentrate 
their schedules on certain days of the week when the demand is the heaviest. 
We assume that some of them will do so and thereby perform their intended 
function of meeting the surplus demand that may not be served adequately 
by the certificated carriers. But here, again, practical economic considera- 
tions will prevent the supplemental air carriers from flooding the market, and 
a supplemental air carrier who is unable to obtain adequate load factors will 
soon seek greener fields elsewhere. 


* * * * * * * 


“The simple fact is that individually ticketed flights have been lawfully 
conducted by the irregular carriers ever since 1938 and the continued author- 
ization of such operations does not involve any novelty whatsoever. Nor is 
there any novelty in allowing the supplemental carriers to gravitate to what- 
ever markets present a demand for their services—this is precisely what 
the irregular carriers have been authorized to do for years, and is basic to 
the performance of supplementary air services. Similarly, as to frequency 
of service, there is nothing startlingly new in the Board’s decision to allow 
10 flights per month, for the irregular carriers already enjoy the right to 
operate a maximum of 8 to 12 flights per month, depending upon breaks in 
service. 

ba * » * * * + 


“* * * so long as a carrier is confined to 10 flights per month, this represents 
a severe and practical limitation upon its ability to participate in any market, 
and in our judgment will effectively confine the carrier to operations that are 
essentially supplemental in character. 
«& ok k * * * = 


“It is the fundamental heaith and prosperity of the certificated carriers 
that has permitted us to expand the area of competitive service by those 
varriers. And it is the same health and prosperity that permits us to enlarge 
the area of operations of our supplemental air carriers without undue concern 
over the impact of this action upon our certificated route system. Each class 
of carriers has its legitimate role to play in the national air transport system, 
and our decision has been reached in the belief that both groups can and 
should prosper in their respective spheres. 

“Notwithstanding our conclusions in this regard, we intend to maintain a 
continuing surveillance over the operations of our supplemental carriers to insure 
that has permitted us to expand the area of competitive service by those 
are authorized and to make certain that the quantum of service we are authoriz- 
ing under the 10-flight provision does not in the aggregate jeopardize our 
certificated route system. If in actual practice it should develop that the amount 
of service offered under the 10-flight provision proves excessive in terms of its 
impact upon the certificated route structure, we should be free to make the 
necessary adjustments to that provision, and to do so promptly. For that 
reason, we are expressly reserving the power to make downward adjustments 


in the 10-flight provision and to do so on an expedited basis if circumstances so 
require. 


* x + * = * * 


“In this manner, the Board will not only be in full control of the situation, 
but we can thus underscore, for all concerned, the fact that the supplemental 
carriers are to tailor their activities to the needs which they are designed to 
meet, and that, if they so operate as to pose a threat to our certificated system, 
they must face up to a prompt and effective diminution in the maximum per- 
missible flight frequencies. Those supplemental air carriers who undertake 
expanded operations as a result of our decision herein will do so with full 
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notice that the maximum permissible frequency of operations is subject to 
downward adjustment in the manner herein set forth. Accordingly, the licenses 
we are granting for supplemental operations are expressly conditioned upon our 
procedure for control over flight frequencies.” 

The findings in Board order E—9744 have been supported over the course of 
the entire proceeding in CAB Docket No. 5132 by 9 Board members out of 11, 
Extensive petitions for reconsideration were filed by practically every major 
trunkline and in every case the Board by its answers emphatically restated its 
position and meticulously answered each contention raised by the trunk carriers, 
(See Board orders E-9884 and E-13435 already placed in the record of this 
hearing. ) 


SUPPLEMENTAL AIR CARRIERS 
I. Supplemental air carriers certificated by the Civil Aeronautics Board and 


operated between the date on which the certificate was received and April 7, 
1960, the date of the circuit court decision that the certificates were illegal : 


All American Airways, Inc. Los Angeles Air Service, Inc. 
American Flyers Airline Corp. Modern Air Transport, Inc. 
Arctic-Pacific, Inc. Overseas National Airways, Inc. 
Associated Air Transport, Inc. Quaker City Airways, Inc. 

Aviation Corp. of Seattle Regina Cargo Airlines, Inc. 

Blatz Airlines, Inc. Southern Air Transport, Inc. 
Capital Airways, Inc. Stewart Air Service 

Coastal Cargo Company Transocean Air Lines, Inc. 

Conner Air Lines, Inc. United States Overseas Airlines, Inc. 
General Airways, Inc. World Airways, Inc. 


Johnson Flying Service, Inc. 

II. Supplemental air carriers who received certificates but according to our 
best information may not have operated between the date on which the certificate 
was received and April 7, 1960, the date of the circuit court decision that the 
certificates were illegal. 


California Eastern Aviation, Inc. Sourdough Air Transport 
Paul Mantz Air Services Standard Airways 


III. Supplemental air carriers who did not receive certificates from the 
Board but who were awarded a hearing on their current fitness (this hearing 
is in progress now) : 


Airline Transport Carriers S.S.W., Ine. 
Argonaut Airways Corp. World Wide Airlines, Inc. 


Miami Airlines, Ine. 


IV. In addition to the carriers listed on page one, there are 4 carriers who 
were denied certificates in 5132 and appealed the denial to the U.S. Circuit Court 
of Appeals for the District of Columbia and who applied for and were granted 
a stay of the Board’s order: 


Central Air Transport, Inc. Great Lakes Airlines, Ine. 
Currey Air Transport, Ltd. Trans-Alaskan Airlines 


(The comments from the Government agencies follow :) 


COMPTROLLER GENERAL OF THE UNITED STATES, 
Washington, April 24, 1959. 
Hon. WARREN G. MAGNUSON. 
Chairman, Committec on Interstate and Foreign Commerce, U.S. Senate. 


Dear Mr. CHAIRMAN: Further reference is made to your letter of March 31, 
1959, acknowledged on April 1, requesting the comments of the General 
Accounting Office concerning 8S. 1543, 86th Congress, 1st session, entitled “A 
hill to imend the Federal Aviation Act of 1958 to authorize the Civil Aero- 
nautics Board to include in certificates of public convenience and necessity 
limitations on the type and extent of service authorized, and for other purposes.” 
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We have no special information or knowledge as to the need or desirability 


of the proposed legislation, and therefore we make no recomemndation with 
respect to its enactment. 
Sincerely yours, 


JOSEPH CAMPBELL, 
Comptroller General of the United States. 


DEPARTMENT OF THE AIR FORCE, 
OFFICE OF THE SECRETARY, 
Washington, June 29, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, U.S. Senate. 


DeaR Mr. CHAIRMAN: Reference is made to your request for the views of 
the Department of Defense on 8S. 1548, 86th Congress, a bill to amend the Fed- 
eral Aviation Act of 1958 to authorize the Civil Aeronautics Board to include 
in certificates of public convenience and necessity limitations on the type and 
extent of service authorized, and for other purposes. The Secretary of Defense 
has delegated to the Air Force the responsibility for submitting a report on 
behalf of the Department of Defense. 

The purpose stated in the title of the bill would be accomplished by adding 
a definition of “limited service air carrier” to section 101 of the Federal 
Aviation Act of 1958 and by adding a proviso to subsection (3) of section 
401 of the Federal Aviation Act of 1958 which would require the Civil 
Aviation Board, when issuing a certificate to a limited service air carrier, 
to include terms, conditions, and limitations necessary to the type and extent 
of the service authorized by such certificate and to assure that the service 
offered does not exceed the authorization. 

The Department of Defense has no objection to the enactment of S. 1543. 

This report has been coordinated within the Department of Defense in 
accordance with procedures prescribed by the Secretary of Defense. 

The Bureau of the Budget has advised that 
submission of this report. 

Sincerely yours, 


there is no objection to the 


MALCOLM A. MACINTYRE, Under Secretary. 


FEDERAL AVIATION AGENCY, 


Washington, D.C., May 15, 1959. 
Hon. WARREN G. MAGNUSON, 


Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington D.C. 


DEAR Mr. CHAIRMAN: This is in reply to your request of March 31, 1959, for 
the comments of this Agency with respect to S. 1543, a bill to amend the Federal 
Aviation Act of 1958 to authorize the Civil Aeronautics Board to include in 
certificates of public convenience and necessity limitations on the type and extent 
of service authorized, and for other purposes. 

Section 401(e) of the Federal Aviation Act presently contains prohibitions 
restricting the Board’s power to impose limitations relating to quality of service, 
equipment, accommodations, or facilities in certificates of public convenience and 
necessity. This bill would remove these restrictions to the extent necessary 
to enable the Board to grant certificates of public convenience and necessity to 
“limited air service carriers.” It would also add a definition to the act of 
“limited service air carrier.” 

This bill concerns matters of an economic and regulatory nature which come 
within the particular province of the Civil Aeronautics Board. The Federal 
Agency therefore has no comments to present with respect to it. 

Sincerely yours, 
JAMES T. PYLE, Deputy 
(For E. R. Quesada, Administrator). 
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U.S. DEPARTMENT OF JUSTICE, 
OFFICE OF THE DEPUTY ATTORNEY GENERAL, 
Washington, D.C., June 24, 1959. 
Hon. WARREN G. MAGNUSON, 
Chairman, Committee on Interstate and Foreign Commerce, 
U.S. Senate, Washington, D.C. 

DEAR SENATOR: This is in response to your request for the views of the Depart- 
ment of Justice concerning the bill (S. 1543) to amend the Federal Aviation 
Act of 1958 to authorize the Civil Aeronautics Board to include in certificates of 7 
public convenience and necessity limitations on the type and extent of service 
authorized, and for other purposes. 

The bill would permit the Civil Aeronautics Board to issue Certificates of 
public convenience and necessity to a new class of air carrier to be known as qa 
“limited service air carrier’ and to “include in such certificates such terms, 
conditions, and limitations as are necessary to define the type and extent of 
the limited service authorized by such certificate.” This would be accomplished 
by adding a proviso at the end of section 401(e) of the Federal Aviation Act of 
1958. Section 101 of the act would also be amended so as to include a definition 
of “limited service air carrier.” 

It is the view of this Department that the bill should receive favorable con- 
sideration as it would add needed competition to air transportation by providing 
a permanent basis for utilization of these presently noncertificated air carriers, | 

The Bureau of the Budget has advised that there is no objection to the sub 
mission of this report. 

Sincerely yours, 
LAWRENCE E. WALSH, 
Deputy Attorney General. 
x 








